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Date:  December 23, 2013 

To: Chris Jordan, City Manager 

From: Zach Pelz, Associate Planner 

Thru: Chris Kerr, Interim Planning Director  

 Megan Thornton, Assistant City Attorney 

Subject: LUBA Remand of AP-12-02 and AP-12-03 

Attachments: 

Attachment 1: LUBA Decision Case Nos. 2013-21, 2013-22, and 2013-23 

Attachment 2: Mayor’s disclosure of ex parte communications and responses to 10 
questions 

 
 
PURPOSE 

On January 13, 2014, the City Council will be holding a limited public hearing on the Lake 
Oswego/Tigard Water Partnership (“Partnership”) decision which was remanded by LUBA back to 
the Council for further action.  In its remand (attached), LUBA was clear about the necessary actions 
required of the City to cure the minor deficiencies of its approval of the project.  LUBA’s remand 
directs the City to: 

1. Provide a meaningful opportunity for rebuttal of the Mayor’s ex parte disclosure by having 
the Mayor respond to specific requests for additional information from participants.  After 
the Mayor responds to the specific requests in the record, the City must provide a 
reasonable opportunity for participants to rebut the disclosure. 

2. Conduct the proceedings required by CDC 99.180(B) and adopt appropriate findings. 

3. Adopt findings that either address the Wilkerson Report and its attempt to quantify the 
economic impacts of construction on surrounding businesses, or explain why no further 
consideration of the Wilkerson Report and economic impacts is necessary. 

The purpose of the City Council hearing is to address each of these items by having the Mayor 
provide responses to the information requested by participants, allowing rebuttal of the 
information and, if they choose to do so, adopt additional Findings pursuant to the items listed 
above.  Staff has prepared suggested Findings for the Council to consider that address item #3 
above.   

 

BACKGROUND 

The Partnership submitted an application to install a 42-inch-diameter raw-water pipeline (RWP) 
beginning in Gladstone, on the Clackamas River, and extending to the Lake Oswego Water 
Treatment Plant (WTP) in West Linn.  From the WTP, a finished-water pipeline (FWP) would then 
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extend to Lake Oswego.  The Partnership submitted a separate application to upgrade and expand 
the existing water treatment plant (WTP) at 4260 Kenthorpe Way.   

Public hearings were held before the Planning Commission and on November 26, 2012, the 
Planning Commission denied the applications.  On December 10, 2012, the Partnership appealed 
the Planning Commission’s denial of their applications to the City Council.  The City Council opened 
the public hearing on January 14, 2013 for public testimony.  The matter was then continued until 
January 15, to give all parties an opportunity to submit further oral testimony.  At the close of the 
hearing on January 15, the record was left open for all parties to submit additional written 
testimony until January 22.  The record was then closed to all parties and the Partnership was given 
until January 25 to submit final written argument.  The City Council reconvened on January 28 for 
the purpose of making a decision.  As the City Council was deliberating, new evidence was 
presented that required the record to be reopened for an additional seven days to allow all parties 
to submit any additional written responses.  The Council record consists of all materials submitted 
before the record was closed to all parties on February 4, and the Partnership submitted additional 
final written argument on February 8.  After discussion, on February 11, the Council voted to 
uphold the appeal and reverse the Planning Commission’s decision. The Council adopted its Final 
Order on February 18, 2013. 

The Land Use Board of Appeal’s Decision 

Lead petitioners Stop Tigard Oswego Project, LLC, (STOP) and William J. More, and their co-
petitioners, filed a notice of intent to appeal on March 11, 2013, creating Land Use Board of Appeals 
(LUBA) Case Nos. 2013-21, 2013-22, and 2013-23.  LUBA issued its Final Opinion and Order 
(Opinion) regarding these consolidated cases on November 22, 2013.  In LUBA’s Opinion, LUBA 
remanded the case to the City and directed the City to: 

1. Provide a meaningful opportunity for rebuttal of the Mayor’s ex parte disclosure by 
having the Mayor respond to specific requests for additional information from 
participants.  After the Mayor responds to the specific requests in the record, the City 
must provide a reasonable opportunity for participants to rebut the disclosure. 

2. Conduct the proceedings required by CDC 99.180(B) and adopt appropriate findings. 

3. Adopt findings that either address the Wilkerson Report and its attempt to quantify the 
economic impacts of construction on surrounding businesses, or explain why no further 
consideration of the Wilkerson Report and economic impacts is necessary. 

    
 
APPROVAL CRITERIA AND ANALYSIS 

LUBA sustained one assignment of error regarding the findings in our previous two 
decisions - the fact that the economic evidence submitted by Dr. Wilkerson was not 
addressed in the original findings in AP 12-03, with regard to the pipeline.  While the 
Council thought that the Wilkerson Report was not credible, particularly in light of the 
Partnership’s evidence, the findings failed to explain why the Wilkerson Report was not 
credible.  That issue is addressed by the following supplemental findings.  The findings are 
based entirely on evidence contained within the record.    

Background 

CDC 60.070(A)(1) requires a finding that there is “adequate area for aesthetic 
design treatment to mitigate any possible adverse effect from the use on surrounding 
properties and uses.”    As part of its previous decision, the City Council found that major 
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utilities are distinctly different from other conditional uses, and the Council interpreted 
this standard to require a showing that there is:  

(1) adequate area to mitigate any possible adverse effect from the post-
construction use on surrounding properties and uses, and (2) there are 
adequate measures taken to mitigate for the possible adverse effects of the 
installation of the utility on surrounding properties and uses.  LUBA Rec. 192. 

No one challenged this interpretation of CDC 60.070(A)(1) at LUBA.  Further, 
LUBA agreed that mitigation, rather than elimination of impacts, was a plausible 
interpretation of this code section.  Stop Lake Oswego Project, LLC v. City of West Linn 
Slip op. 33-34.  The code section requires the Council to determine whether 
adequate measures can be implemented to mitigate possible temporary adverse 
impacts on surrounding uses during construction of a buried pipeline.  During the 
Council’s initial review, it identified a number of mitigation measures that, if 
implemented, will provide adequate mitigation of temporary impacts.  These 
measures include: 

• Limiting the construction work to nighttime hours of 8:00 pm and 5:00 am 
when few businesses are open and the roads are lightly traveled. 

• Limiting the construction zone on Highway 43 to 200 feet. 

• Providing access to all businesses that have operating hours which overlap 
with nighttime construction hours. 

• Maintaining fully functional streets (i.e., no road closures or equipment on 
the roadway) outside of work hours.  LUBA Rec. 193-194. 

Discussion 

When considering the appeal of the Planning Commission’s decision at the 
public meeting on January 15, 2013, the City received oral and written testimony 
prepared by Michael Wilkerson, Ph.D. of Economic Market Analysis, LLC.  Although 
the exact nature of Dr. Wilkerson’s qualifications and expertise was not presented, 
his testimony was based on his review of “published literature on the subject of 
construction impacts to businesses – destination and impulse.”  LUBA Rec. 1308.  
There is no information in the record that suggests that Dr. Wilkerson lives, works 
or owns a business in West Linn or has served in any capacity as an analyst for a 
West Linn business.  Similarly, there is no information in the record regarding his 
expertise or credentials that qualify him to provide expert testimony about the 
efficacy of various measures to mitigate impacts resulting from utility pipe 
construction projects.        

Dr. Wilkerson’s report begins by listing the businesses along Highway 43 
within the construction zone, claiming that of the 53 businesses identified, 22 of 
them or 42% have hours that conflict with the proposed construction hours.1  He 

                                                             
1  The Overview section of the report contains a statement that the projects failed to include an 
“Environmental Impact Study” identifying any potential impact to business as a result of construction work.  
Other than this statement, this objection is not further developed making it impossible for the Council to 



Page 4 – City of West Linn Memorandum 

suggests that nearly half are likely to be impacted.  LUBA Rec. 1311-1313.  The 
defect with this analysis is that it fails to acknowledge that two of the businesses 
identified as conflicting, Oh Teriyaki and Liquor,2 close at 8:00 pm, the time when 
construction work may commence, creating no conflict.  Three more of these 
businesses, Body Heart Soul Massage, the UPS Store and Kaady Car Wash, close at 
8:30, resulting in a very small 30-minute overlap between construction and 
business hours.  Finally, three other businesses, McDonalds, Wal-Mart and 
Burgerville, rescinded their initial objections to this project suggesting that the 
mitigation identified in the construction management plan satisfied their earlier 
concerns. 

Dr. Wilkerson’s report suggests the businesses located on Highway 43 are 
impulse businesses, which he broadly defines as susceptible to loss of business 
during construction.  However, Wilkerson failed to provide specific analysis about 
West Linn Highway 43 businesses, basing his studies solely on anecdotal 
information or inappropriate comparisons to dissimilar projects.  Dr. Wilkerson 
does not define basic terms such as “impulse buyer” or provide any relational 
analysis from these other studies, given the hours that Highway 43 businesses are 
open, rendering this data inconclusive at best. Moreover, only two Highway 43 
businesses are open 24-hours, and one of those businesses, Wal-Mart one of the 
largest retailers in the area, withdrew its opposition to the project.  Therefore, the 
Council finds this testimony to contain unscientific and insufficient comparisons.   

The Wilkerson Report goes on, again summarizing third party reports, 
drawing upon dissimilar comparisons to other projects to which this Council finds 
no direct link.3  For example, a project in Sweet Home, Oregon, dealt with the 
repaving of 7.5 km or 4.6 miles of roadway with no indication that the overall 
construction zone was limited.  LUBA Rec. 1316-1318.  Installation of the finished 
water pipeline in Highway 43 extends for 5,200 linear feet (or a little less than a 
mile) where progress will move forward at approximately 50 feet per night within a 
construction zone of no more than 200 feet.  LUBA Rec. 193, 8535 & 8540.  It is not 
clear whether ODOT was required to provide access to all businesses that have 
operating hours which overlap with nighttime construction hours during the 
repaving in Sweet Home.  The Sweet Home study contains no data on loss of sales 
and the data pool was small due to “technical failure and measurement errors.”  
LUBA Rec. 1317.  The Council finds the Sweet Home Report description is not 
helpful in evaluating potential temporary adverse effects of the proposed pipeline 
project and adequate mitigation measures under the City’s conditional use criteria.  
This is the only report from an Oregon project that might have been useful if it were 
comparable.    

                                                                                                                                                                                                    
respond.  Moreover, the Council finds no regulatory requirement to complete an Environmental Impact Study, 
nor is it necessary to comply with the applicable City standards.    
 
2  This is the name given to the business as listed in the report.  LUBA Rec. 1313. 
3  Wilkerson’s reference to an article from the Oregonian that a business owner in NE Portland was 
forced to close because of the road construction associated with the streetcar is anecdotal and lacks sufficient 
data as to the scope and intensity of the project for this Council to draw any particular conclusion.    
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Where data on loss of sales is provided, the projects cited by the Wilkerson 
report occurred in distant locations without any analysis of how these communities 
are comparable.  Even the scope of the construction projects identified in the two 
cities in Texas and in Florida are much larger and much more intrusive projects then 
the pipeline proposed in this case.   The project in Caldwell, Texas consisted of a 2.3 
mile long highway expansion extending over a period of two years.  The highway 
rehabilitation project in Houston, Texas covered 11.6 miles occurring over three years. 
The Florida Department of Transportation Study analysis focuses on four road 
construction projects that all lasted approximately two years.  LUBA Rec. 1318-1320.   

The pipeline in Highway 43 from Mapleton Drive to the West Linn city 
boundaries will extend for less than one mile and is projected to take 5 months.  LUBA 
Rec. 813.  The Council concludes that the Texas and Florida reports, like the Sweet 
Home Report, do not reflect projects that are comparable to the one before the Council in 
this case and for which the Applicant has presented specific, credible evidence with 
respect to anticipated temporary adverse impacts and mitigation measures.  The Council 
finds the expert testimony and evidence presented by the Partnership to be more reliable 
than Dr. Wilkerson’s work.    

Dr. Wilkerson goes on to discredit his own testimony noting that most 
construction impact studies are done on local highways, in small towns and relate to 
lane expansions rather than a pipe installation on a state-owned highway in a 
community that is an integral part of a large urban center.  LUBA Rec. 1316.  See also 
West Linn City Council Meeting, January 15, 2013 at 02:04:07-02:05:03.  Dr. Wilkerson 
acknowledges that the research literature is, in fact, very limited.  According to his 
testimony, “there has not been an extensive amount of research conducted on 
assessing the economic impact to businesses due to road construction.”  LUBA Rec. 
1316.   The outcomes of these studies vary widely, according to Dr. Wilkerson’s own 
testimony, depending on the season and a broad disparity of business owner 
perceptions as to the extent of the loss.   

The Wilkerson Report contains revised traffic count calculations for traffic 
impact on Highway 43 and Mapleton Drive, even though Dr. Wilkerson is not a 
licensed traffic engineer. LUBA Rec. 1313-1315. The Partnership responded to Dr. 
Wilkerson’s Report with evidence noting his lack of credentials or training in 
measuring business impacts or traffic from this particular construction project.  
LUBA Rec. 812-813. No one provided qualified transportation testimony aside from 
the Partnership.  On the other hand, the Partnership’s transportation reports dealt 
with temporary adverse impacts of this project and their mitigation.  LUBA Rec. 
2225-2241, 8570-8630. For example, Brian Copeland, a licensed traffic engineer 
with DKS Associates, provided additional analysis of traffic impacts and found that 
the additional average delay encountered by vehicles passing through intersections 
along Highway 43 will increase by four seconds or less as a result of construction 
activities.  LUBA Rec. 2225-2241.  Given the nature of the businesses affected, the 
time of day and week in which construction would occur, the short length of 
incremental construction, and the construction management plan, signage and 
“shop local” plan, the Council concludes this conditional use criterion is met with the 
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imposition of Conditions 2, 15, and 18, derived from the expertise contained in the 
Partnership’s reports and the expert advice of our City staff.     

Further, the Partnership’s response demonstrates that Wilkerson’s 
assumptions are incorrect.  LUBA Rec. 812-813.  Dr. Wilkerson’s extrapolation that 
there would be 174 percent increase in traffic during the nighttime work hours on 
Mapleton Drive makes no sense because installing a pipeline in Highway 43 (the 
only nighttime work allowed) will have no impact on Mapleton Drive traffic 
volumes.  Second, based on the traffic reports prepared by the Applicant’s traffic 
engineers, DKS Engineering,  the 6-minute spacing of construction vehicles leaving 
the water treatment plant would not result in gridlock during the day.  LUBA Rec. 
813, 2225-2231.  These traffic reports were subsequently subjected to peer review 
by Greenlight Engineering, another licensed traffic engineering firm, which 
concurred with the findings.  LUBA Rec. 2232-2241. 

Finally, Dr. Wilkerson claims that the general economic climate must be 
considered in evaluating the impact to Highway 43 businesses and relying on a 
December 2012 Oregon economic forecast, West Linn should expect further slow 
growth.  However, as noted by the Partnership, this economic report is a quarterly 
general economic forecast that has no apparent connection to the timing or scope of 
the construction proposed, nor does it relate to how construction will impact 
Highway 43 businesses.  LUBA Rec. 812.  The Council did hear testimony from trade 
unions that construction will bring jobs and additional purchasing activities into the 
community.  LUBA Rec. 718-719, 1071-1073.  This evidence is credible and will 
likely increase nearby local shop, restaurant and service provider revenue during 
the construction period.  So, even taking the economy into account, the Council does 
not find that the Wilkerson Report is sufficiently credible to undermine the evidence 
regarding transportation impacts submitted by the Applicant.  Accordingly, the 
Council finds that the identified limitations on construction work in Highway 43 are 
sufficient to mitigate the temporary impacts under WLCDC 60.070.A.3.       

After the Wilkerson comments were submitted, the Partnership responded 
by committing to  additional mitigation measures to provide additional access 
signage for businesses affected by the construction that is designed to keep the 
Robinwood Business District “Open for Business” during construction.  Finally, the 
City Council also imposed Condition 18, which requires the Applicant to develop and 
implement a “Shop Local” marketing campaign for local West Linn businesses.  
LUBA Rec. 193-194; 310-315.   

During the weeks after this evidence was submitted and the record remained open, 
neither STOP nor anyone else objected to the Applicant’s independent transportation and 
construction plan analysis or asserted that the additional mitigation measures were in any 
way insufficient.  

Conclusion 

After reviewing the Wilkerson Report and all related evidence in the record, , the 
Council concludes that it does not support the conclusion that the mitigation strategies 
proposed are inadequate and that businesses will be severely and adversely impacted by 
the proposed pipeline construction on Highway 43 for the following reasons:   
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• None of the roadway construction projects cited by Wilkerson are 
comparable to the Applicant’s project because there is no evidence of any 
requirement to retain fully functional roadways, with no lane blockages, 
closures or detours for 15 hours per day during the entire construction 
period for the projects in Sweet Home, Oregon, Texas or Florida.   

• The Wilkerson Report consists of extrapolations taken from secondary 
studies that bear no relationship to the facts of this project.  The Report notes 
as much in stating: “there has not been an extensive amount of research 
conducted on assessing the economic impact to businesses due to road 
construction.”   

• The Wilkerson testimony categorizes businesses along Highway 43 as 
impulse businesses but then does nothing to support this conclusion other 
than to speculate about how these businesses will be impacted. No data or 
studies were presented by Wilkerson to support this assertion. 

• There is no evidence that any of the projects cited by Wilkerson had 
undertaken, let alone required, mitigation similar to that imposed by the 
West Linn conditions of approval. 

• The Applicant provided licensed traffic engineers, construction management 
experts and other credentialed experts to address Wilkerson’s unsupported 
assertions about traffic loads. These experts provided traffic count analysis 
specific to Highway 43 and Mapleton that contradict Wilkerson’s conclusions. 
The record does not contain evidence from Wilkerson or others that 
undermines the Applicant’s experts. 

The City finds the Wilkerson testimony is not as reliable or credible as the licensed 
traffic engineers and construction management experts who this Council finds have 
particular expertise in evaluating and mitigating impacts caused by a construction project.  
Further, the City finds the Wilkerson testimony entirely inconclusive in its assertions of 
traffic and business impacts.  In particular,, rather than reliance on Wilkerson’s inexpert 
speculation, the Council finds statements made by others, such as Bill Hawkins, Director of 
Construction Management Practice at CH2MHill with over 30-years of experience, to be 
credible and compelling.  Mr. Hawkins concluded the Construction Management Plans 
provided by the Partnership represent “a comprehensive and sound approach to impact 
mitigation that equals and in some cases, exceed mitigation measures typically provided 
for projects of similar size and scope.”  LUBA Rec. 2245.   

This and other expert testimony and evidence submitted by the Applicant is sufficient to 
establish that impacts to businesses from the project, while not non-existent, will be 
sufficiently mitigated to satisfy the requirements of CDC 60.070(A)(1).  
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Thornton, Megan

From: Kovash, John

Sent: Monday, December 23, 2013 3:44 PM

To: Thornton, Megan

Subject: RE: Responses to LUBA's identified questions

Hi Megan, 
Here is the information you wanted. 
 
On page 11 LUBA found that “the Mayor apparently considered the number of neighborhood associations in 

opposition to the proposal to be relevant consideration under CDC60.070(A)(3).” 
LUBA seems to have derived this from my statement quoted on page 8. But I did not say that neighborhood 

association approval was relevant to any approval criteria.  I said that “decisions must be based on applicable approval 
criteria,” and clearly neighborhood association support or opposition is not approval criteria. 

 I further discussed assumptions, and the accuracy and source of information. I stated that “the assumption I 
heard tonight was that they (seven neighborhood associations) were against this.” My concerns were that the Planning 
Commission and the Council would believe that neighborhood associations were somehow part of the approval criteria, 
as well as the assertion that seven neighborhood associations were against LOT, which I had learned was false.  

The validity of the land use process and the accuracy of information is important, and the testimony that seven 
neighborhood associations were opposed seemed suspect to me; so I had sought verification of that information even 
though I knew it was not relevant to any approval criteria. This information was only disclosed when the subject of 
neighborhood association approval was brought up by Councilor Jones.  

Also, you should know that I gave Mr. Bowers a courtesy call on November 26, 2013, and Mr. Relyea a courtesy 
call on November 28, 2013, to let them know that our previous conversations had become an issue in the LUBA appeal. I 
expressed concern that some people who support or oppose the project may contact them once their names become 
public and that our attorney may also contact them.  

Here are the answers to the questions you thought I should answer. 
1.  With whom (by name) did these conversations occur? 

Troy Bowers, President of Sunset Neighborhood Association  and Bill Relyea, President of Parker Crest 
Neighborhood Association. 

 
2. When did the conversations occur, how and where? 
I believe these conversations occurred in January 2013 over the phone. 
 
6. What were the specifics of the conversations—who said what? 
To the best of my recollection, I asked Troy Bowers (President of Sunset Neighborhood Association) if his 

neighborhood association had voted to oppose LOT. He told me that one citizen had talked with the neighborhood 
association, and they had voted to oppose the project until there were good faith efforts between the parties. He 
referred me to the neighborhood association minutes of April 24, 2012. These minutes are in the record and show the 
vote passed with 8 votes. 

I asked Bill Relyea (President of Parker Crest Neighborhood Association) if his neighborhood association had 
voted on LOT and he said his neighborhood association had no opinion because his neighborhood association did not 
have a meeting on the issue, but he had heard that a citizen had contacted some people about opposing the project. I 
checked for minutes of meetings of the neighborhood association, but there were no meetings so there were not any 
minutes. 

 
10. Were any written communications or emails provided to or from these groups or their representative?  If so, 
where are the copies available for public review? 
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No written communications or emails were provided to me.  However, on the recommendation of Troy Bowers, 
the Sunset Neighborhood Association President, I did look up the minutes of April 24, 2012.  Those minutes are in the 
LUBA record. 

  
 
 

Mayor John Kovash 
jkovash@westlinnoregon.gov
West Linn Mayor 
22500 Salamo Rd 
West Linn, OR 97068 
P: (503) 657-0331 
F: (503) 650-9041 
Web: westlinnoregon.gov 
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From: Thornton, Megan  
Sent: Monday, December 23, 2013 12:19 PM 
To: Kovash, John 
Subject: Responses to LUBA's identified questions 
 
Mayor, 
 
I took a look at the questions, and I highlighted in green the ones that I think you should answer based on the standard 
that LUBA laid out in its opinion.  LUBA made it clear that you did not have to respond to all of the questions, but LUBA 
did say that you should respond to questions that are “reasonably necessary” for participants to respond to material 
factual and legal assertions that you made when you disclosed the content of the conversations.   
 
The material factual assertion that you made was that two NAs did not oppose the projects. 
 

1. With whom (by name) did these conversations occur? 
2. When did the conversations occur, how and where? 
3. Who initiated the conversations? 
4. What confirmation existed indicating that those speaking with the Mayor represented a neighborhood group? 
5. What persons were included in any such group? 
6. What were the specifics of the conversations—who said what? 
7. What was the sequence of questions, answers and comments? 
8. At any point, did the Mayor inform the other participants that such conversations were ex parte contacts, 

improperly occurring while the Council was actively considering land use appeals on the very topic to which the 
conversations related? 

9. Were the group representatives asked to submit their comments to the record in some documented form? 
10. Were any written communications or emails provided to or from these groups or their representative?  If so, 

where are the copies available for public review? 
 
If you have any questions, feel free to contact me. 
 
~Megan 
  
Megan Thornton, Assistant City Attorney 
Administration, #1663 
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Confidentiality This email and any files transmitted with it are intended solely for use by the recipient to whom it is addressed. This 
email may contain information which is confidential, subject to the attorney-client privilege, or exempt from disclosure. 
Unauthorized dissemination or use of this email and any attachments is strictly prohibited by state and Federal privacy laws. If you 
have received this message in error, please notify me immediately by return email and delete this message and any attachments 
from your system. 
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