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note 1).  The site has long been zoned R-10 and had the City wanted to change the zoning, it 
could have done so.  

The record shows that the Applicant has also submitted a 42-lot townhome subdivision proposal 
as an “Expedited Land Division” application. The Applicant’s preference, as Mr. Zygar testified 
to the City Council, is to construct the single-family home subdivision. However, if the City 
Council denies the application, the Applicant has no option but to proceed with an appeal of the 
denial, and process the Expedited Land Division application.  Nevertheless, the Applicant’s 
preference is to build the single-family home subdivision.

The issue then becomes how to condition an approval of this application.  As explained below, 
the six (6) conditions of approval address each of the issues raised by the City Council. While the 
Applicant does not need to propose the conditions of approval to address the approval criteria, 
the Applicant does so to address the issues raised by the City Council.

II. Summary of Argument.

A. The only issue properly before the City Council on appeal of the Planning 
Commission’s approval of the application on reconsideration is the issue of the width of bike 
lanes. West Linn Community Development Code (“CDC”) 99.250(3) is very specific that the 
issues on appeal are limited to those preserved before the lower body and listed in the appeals 
statement.  As the Applicant has explained (Exhibit 1), of the four (4) issues raised in the appeal 
statement, only one is related to CDC 85.200(A), the sole criterion identified allowed by the City 
Council for reconsideration, preserved on appeal before the Planning Commission, and listed in 
the appeal statement.

B. The City Council appeal hearing is a “on the record” appeal hearing pursuant to 
CDC 99.280(B)(1) and (2).  This letter explains that much of the written and oral testimony on 
behalf of the Appellant received by the City Council is outside of the record and must be 
stricken. The Applicant preserved its objections to this error by objecting to this argument and 
evidence at the May 8, 2017 public hearing, and renews its objections in this letter.  Failure to 
strike the offending evidence prejudices the Applicant’s substantial rights to a full and fair 
hearing, and the opportunity to make its case. Muller v. Polk County, 16 Or LUBA 771 (1988).  
The Applicant’s substantial rights are prejudiced because the introduction of new evidence in an 
“on the record” hearing after the notice did not provide for new evidence leaves the Applicant 
with no opportunity to rebut the new evidence.  Notwithstanding that much of the written and 
oral evidence and argument is outside of the record and the scope of the appeal, the Applicant 
proposes six (6) conditions of approval addressing each issue raised by the City Council.

CDC 99.250 and 99.270 allow the introduction of new evidence only in the event that the 
Appellant identified a factual or procedural error in the appeal statement and asked the City 
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Council in the appeal statement to allow new evidence.  Further, the notice of appeal hearing 
must have included the statement that new evidence would be allowed.  CDC 99.270.E.  The 
Appellant’s appeal statement does not meet the requirement of CDC 99.250.3.c because it did
not request the introduction of new evidence and the notice of the City Council appeal hearing
did not include the allowance of new evidence.  In fact, the notice of the appeal hearing (Exhibit 
2) states that the City Council appeal hearing is “on the record” and that testimony outside of the 
scope of the appeal hearing would not be accepted and the announcement made at the beginning 
of the public hearing stated that the appeal hearing was “on the record.”

C. Issues having to do with the timing of construction are not properly before the 
City Council for two (2) reasons.  First, the application before the City Council is for approval of 
a subdivision, including public improvements, not dwellings.  Second, CDC 85.090 provides 
three (3) years in which the Applicant may construct the improvements. As explained below, 
however, the Applicant commits to proceeding with construction, pursuant to a proposed 
condition of approval requiring a construction management plan, as quickly as possible.  The 
City Council has no authority to condition the timeline for construction of single-family 
dwellings nor is it relevant as to who will construct the dwellings.

D. Issues related to a geotechnical analysis are beyond the scope of CDC 85.200(A). 
In any event, such issues would only be relevant to the on-site local streets, not to off-site streets.  
The Applicant will propose a condition of approval addressing this issue.

E. Construction traffic, which is temporary in nature and unrelated to the “use of the 
property,” (see Applicant’s March 22, 2017 letter at page 5) is not relevant to CDC 85.200(A).  
Further, if construction traffic is considered in this application and based on the Mayor’s 
statements that all of the streets in the area are inadequate, this raises the specter that the City 
Council will never approve development of the site, which invokes a taking of the Applicant’s 
property.  However, the only evidence in the record is contrary to the Mayor’s statement.  The 
Kittelson & Associates (“KIA”) March 1, 2017 letter states that the streets surrounding the 
development site are adequate because they are designed to carry up to 1,500 vehicles per day 
and instead will carry about 500 vehicles per day after development of this site (Exhibit 3).  

F. The Applicant proposes six (6) conditions of approval addressing each issue 
raised by the City Council as follows.

III. Objections to Argument and Evidence.

The City Council has already determined that this appeal is not an opportunity to raise any and 
all issues about the proposed development.  Instead, the scope of the appeal is limited in three 
important ways:
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The testimony and argument must fall within the scope of the reconsideration, which the City 
Council previously limited to the topic of “adequate public facilities, including traffic impact and 
influences and pedestrian improvements and safety that are related to CDC 85.200.A.” 

The issue must be identified in the appeal statement, as required by West Linn Community 
Development Code (“CDC”) 99.280.B; and

The issue must have been raised below with sufficient specificity to allow the Planning 
Commission and the parties to respond.  CDC 99.280.D.

The City Council lacks the authority to consider testimony about other issues in this appeal.  The 
City’s notice states the City will not consider such extraneous testimony:

“Testimony determined to be outside the scope of this appeal hearing will not be accepted.”

Further, the City Council is only permitted to accept new evidence under the following two 
limited circumstances: (1) a procedural error was committed that prejudiced the party’s 
substantial rights, and reopening the record is the only means of correcting the error; or (2) a 
factual error occurred before the Planning Commission that is both relevant to an approval 
criterion and material to the decision.  CDC 99.280.C.  In this case, no one alleged that new 
evidence should be allowed due to a procedural or factual error committed by the Planning 
Commission.  To the extent parties are presenting new facts at this time that were not placed 
before the Planning Commission, it does not demonstrate a factual error committed by the 
Planning Commission because the Planning Commission never had the opportunity to consider 
the facts in the first place.  

Applicant objects to, and requests that the City Council exclude from the record, the testimony 
and evidence that City staff has identified as inadmissible in the two staff memoranda dated May 
11, 2017.  For the reasons explained by staff in those memoranda, these materials are not 
admissible and should be rejected.

Additionally, Applicant has identified two additional items of oral testimony that constitute new 
evidence: (1) testimony by Doug Palmer regarding the width of Willamette Drive; and (2) 
testimony by Friedrich Baumann regarding implications of logging the property.  This evidence 
was not presented to the Planning Commission.  As a result, it is not part of the record.  Again, 
no party has alleged a procedural or factual error that would allow the City Council to accept this 
evidence at this time.

As further support for its position, Applicant offers the following:

A. Oral testimony by Rick Nys at the May 8, 2017 public hearing.  
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Mr. Nys is an expert witness and did not appear on behalf of the Appellant before the Planning 
Commission.  LUBA has held that an expert witness’s testimony is evidence and not argument.  
Freedman v. City of Grants Pass, 57 Or LUBA 385 (2008).  Moreover, none of the issues raised 
by Mr. Nys were raised by any person before the Planning Commission.  Thus, not only the 
evidence offered by Mr. Nys but his issues, including his critique of the KIA traffic study, are 
outside of the record and may not be considered by the City Council.

The City Council can also conclude that Mr. Nys evidence is outside of the record because 
following his testimony, Mr. Chris Harris testified that Mr. Harra had the KIA traffic impact 
analysis reviewed professionally.  Because this was not done prior to the close of the Planning 
Commission record, it is clear that Mr. Nys' review of the traffic impact analysis was done
following the close of the Planning Commission record and must therefore be excluded.

B. May 8, 2017 written testimony by the Appellant.  

Mr.  Harra’s letter, including the bibliography, is outside of the record.  The letter consists of 
facts and argument not presented to the Planning Commission and thus not part of the record.  
Additionally, the argument and evidence contained in the May 8, 2017 letter are beyond the 
scope of the appeal.  The letter addresses issues unrelated to any of the four (4) issues raised in 
Mr. Harra’s appeal statement and is unrelated to the single issue preserved for appeal, the width 
of the bike lines.  To the extent Mr. Harra argues that he made measurements of streets after the 
Planning Commission hearing, such facts were not before the Planning Commission and are 
therefore not part of the record, and may not be considered by the City Council.  Finally, Mr. 
Harra’s argument regarding the two-stage turn and software methodology is outside of the record 
and the appeal and must be excluded.  Finally, Mr. Harra’s testimony regarding when the 
original traffic count was conducted and challenging the traffic impact analysis is both outside of 
the record and outside of the issues preserved for appeal.

C. Testimony by Jennifer Harra.

Unless Mrs. Harra’s testimony regarding the number of children in the immediate neighborhood 
and the elementary school start time are in the Planning Commission record, those facts are new 
evidence and should be excluded.  Further, Mrs. Harra’s testimony regarding the October 2016 
traffic counts is outside of the scope of the appeal. 

D. Testimony of Doug Palmer.

Mr. Palmer’s testimony regarding consultation with other groups is outside of the record.  His 
testimony regarding the importance of a six-foot wide bike lane is outside of the record.  His 
testimony regarding the Highway 43 bridge over Arbor Creek north of Arbor Drive is outside of 
the record. 
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E. Testimony of Chris Harris.

Mr. Harris’ testimony regarding the Mary’s Woods information, the bicycle lane not being 
compliant with Americans with Disabilities Act and road measurement are outside of the record 
and must be excluded.  

F. Testimony of Friedrich Baumann.

Mr. Baumann’s testimony regarding the number of trees to be cut is both outside of the record 
and outside of the scope of the appeal.  His testimony regarding the logging truck to reach the 
site is outside of the record. 

For these reasons, the City Council should formally exclude from the record the evidence and 
testimony identified in the staff memoranda and the evidence on the two points from Mr. Palmer 
and Mr. Baumann.  Failure to do so will constitute a procedural error that will prejudice 
Applicant’s substantial rights to a full and fair hearing and to present its case and will subject the 
City’s decision to reversal or remand by the Land Use Board of Appeals.  ORS 197.835(9)(a)(B).  

IV. Argument.

A. Geotechnical issues are unrelated to CDC 85.200(A).

The City Council’s order on reconsideration provides for it to consider only CDC 85.200(A).  
The notice of the appeal hearing expressly states that the City Council will only consider the 
issue of “adequate public facilities including traffic impact and influences and pedestrian 
improvements and safety that are related to CDC 5.200(A)”.  CDC 85.200(A) does not include a 
requirement that the City consider a geotechnical analysis for the construction or location of 
streets.  Nevertheless, as already noted, the Applicant’s geotechnical analysis supports a finding 
that it is feasible to construct public streets to acceptable City standards (May 4, 2015 letter from 
Geopacific concluding that potential for impacts is low and August 15, 2016 Geotechnical study 
by Geopacific.  Moreover, even if one reaches the issue of geotechnical analysis for streets that
does not allow a consideration of construction traffic.  CDC 85.200(A) does not list construction 
traffic as an issue to be considered; it requires an analysis of streets to be considered in their 
relation to the “proposed use of land to be served by the streets”.

Finally, the tenuous connection between geologic issues and CDC 85.200(A) in the absence of 
citing a CDC criterion for a “geotechnical analysis” shows that the standard is subjective and not 
applicable under ORS 197.307(4).

B. The bicycle lane widths satisfy CDC 85.200(A).
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The Applicant agrees with the City staff analysis that of the four (4) grounds for the appeal cited 
in Mr. Harra’s appeal statement, only the bicycle lane widths within the scope.  However, as 
explained by staff, the City Council should reject this basis for the appeal because the Oregon 
Department of Transportation (“ODOT”) which controls Oregon Highway 43 supports the 
proposed mitigation improvement including restriping the bicycle lanes on a temporary basis 
while acknowledging approval to do so as subject to design exception which the Applicant has 
demonstrated is feasible to obtain. 

The City Council can find that the evidence demonstrates that bike lane widths between 5.5 feet 
and 6 feet will be adequate.  The Applicant coordinated with ODOT and ODOT has the final 
approval and ODOT will approve the final design through its design exception process.  Further, 
the evidence demonstrates that the proposed interim bicycle land improvements are consistent 
with the City’s long term improvements and the restriping addresses the operational impacts at 
the intersection of Oregon Highway 43 and Arbor Way.

C. Local streets are adequate for construction traffic.

The KIA March 1, 2017 letter at page 3 stated with respect to construction traffic:  “While 
temporary construction traffic should be considered in the overall development process, it is 
typically handled as part of a construction management plan that can involve stakeholders.”

The KIA March 1, 2017 (Exhibit 3) letter at page 4 stated with respect to the adequacy of local 
streets around the development site that “The streets that connect the proposed development to 
OR 43 are sufficient to accommodate existing vehicle traffic and traffic generated by the 
proposed development, particularly the segment of Upper Midhill Drive located north of Arbor 
Drive and a segment of Arbor Drive located east of Upper Midhill Drive.  As local streets, these 
streets are designed to accommodate 1500 vehicles per day.  With the proposed development, 
these streets are projected to accommodate less than 900 vehicles per day.  Therefore, there is 
sufficient capacity along the existing street network to accommodate a significant increase in 
traffic beyond the proposed development.  The segment of Upper Midhill Drive located south of 
Arbor Drive is narrow; however, as described in a previous response letter, it is sufficient to 
accommodate existing vehicle traffic and traffic generated by proposed development, which is 
expected to be less than 10 vehicles per day, including one vehicle during the morning and one 
vehicle during the evening peak hour.  With the proposed development, this segment of Upper 
Midhill Drive is projected to accommodate less than 300 vehicles per day.  The existing sidewalk 
network is also sufficient to accommodate existing pedestrian traffic and pedestrian traffic 
generated by the proposed development.  There is a continuous network of sidewalks and paths 
that connect the proposed development to OR 43 at the OR 43/Marylbrook Drive intersection, . . 
.”
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The KIA letter concludes “As indicated in this letter, the proposed development plan can be 
constructed while maintaining safe and adequate public facilities for motorists, pedestrians, and 
bicyclists, assuming implementation of the proposed mitigation majors.”  No substantial 
evidence contravenes the KIA conclusions in its March 1, 2017 letter.  

D. The March 1, 2017 KIA study is adequate.

No evidence contests the KIA March 1, 2017 letter which includes the Institute of Transportation 
Engineers’ table for single-family detached family housing showing an average trip rate of 0.75 
for the morning peak hour.  No substantial evidence submitted to the Planning Commission
contravenes the ITE rate relied upon by ODOT and the City in finding that the KIA traffic
impact analysis was adequate. 

E. CDC 85.200(A) is satisfied.

The City Council can find that substantial evidence in the whole record satisfies CDC 85.200(A) 
(Exhibit 4).  First, with respect to the appeal issue, the street system shall ensure an adequate 
traffic and circulation system appropriate for the traffic to be carried.  The proposed 
improvements at the intersection of Oregon Highway 43 and Arbor Drive are sufficient to 
mitigate the issue of rear-end crashes by providing left-turn lanes.  Second, the mitigation 
improvements provide for adequate bicycle lanes on a temporary basis until the Oregon Highway 
43 project is completed.  Third, the substantial evidence in the whole record shows that streets 
are adequate for local traffic after the 34-lot subdivision is developed.  The Applicant’s 
substantial evidence demonstrates, and indeed the evidence submitted by the surrounding 
neighbors shows, that the low volume local streets are safe and adequate for pedestrians even 
after this subdivision is developed. Finally, the requirement in CDC 85.200(A) that streets 
should be oriented with the consideration of the sun so that over 50% of the front building lines 
of homes are oriented with 30 degrees of an east/west access is not a mandatory requirement 
because it uses the word “should” and this issue was not previously raised as a basis for denial in 
the application.

For all of these reasons, the City Council can find that the application satisfies CDC 85.200(A) 
and the sole appeal issue is not a basis for denial.

V. Six (6) Proposed Conditions of Approval. 

The Applicant requests that the City Council approve the application with the following 
conditions of approval in addition to the ten (10) conditions of approval recommended by the 
Planning Commission.  Conditions of approval are not new evidence.
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A. Crosswalk on Highway 43. The Applicant shall propose to construct a crosswalk 
across Highway 43 at Arbor Street, consistent with ODOT standards.

B. Supplemental Geotechnical Analysis. The Applicant shall prepare a 
supplemental geotechnical analysis addressing the soils conditions in the areas of the local streets 
within the subdivision, including an estimate of the amount of soil to be removed in order to 
construct the streets. The Applicant shall submit the supplemental geotechnical analysis to the 
City for review and approval prior to approval of construction plans.

C. Tri-Met Bus Stops. The Applicant shall coordinate with Tri-Met to assure that 
bus stops meeting Tri-Met standards are available on Highway 43 if the restriping affects the bus 
stops and if within the right-of-way. The bus stops shall comply with the Americans with 
Disabilities Act, if required to do so.

D. Construction Management Plan. The Applicant shall prepare a Construction 
Management Plan. The City shall review and approve the Construction Management Plan prior 
to approval of construction plans.  The Construction Management Plan shall include:

• A truck wash shall be installed prior to beginning of on-site construction 
work

• Construction traffic shall be prohibited from using Upper Midhill Drive 
between Arbor and Marylhurst Drive

• The Developer shall distribute a “flyer” door to door to the neighbors’
houses adjacent to the Chene Blanc Subdivision Site, and to those 
neighbor’s houses which will be impacted by the construction and 
development activities.  The “flyer” shall contain information pertaining to 
start and potential ending dates of the project, days and hours of operation, 
a brief description of activities planned for the site, a description of the 
boundaries of the site, the name and telephone number of a 
resource/question line, and any other information the Developer feels 
relevant to homeowners residing in the impacted area; 

• Dust control/dust abatement procedures and/or plans; 

• A plan to minimize, to the extent practical, the constant idling of engines 
and subsequent spread of exhaust fumes into the neighborhood;

• No construction equipment, including “porta potties”, shall be located 
outside the exterior boundaries of the construction site; 
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• Off-site employee street parking shall not block driveways, mailboxes, 
and/or collection-day trash receptacles; and,

• No employee parking at the bottom of College View Drive in the turn-
around area.

E. Implementation of Highway 43 and Arbor Way Intersection Mitigation. The 
Applicant shall complete the intersection mitigation improvements prior to beginning 
subdivision improvements.  

F. Pedestrian Way Finding Signs.  The Applicant shall coordinate with the City 
and the Neighborhood Association to establish a series of “way finding” signs to guide 
pedestrians to the intersection of Oregon Highway 43 and Marylbrook Drive to reach the Tri-Met 
bus stop located at that intersection.

VI. Conclusion.

The City Council granted reconsideration of its denial of the 34 lot subdivision in order to give 
the Applicant an opportunity to address CDC 85.200(A).  The City Council returned the decision 
to the Planning Commission so that any party could submit new evidence because the City 
Council appeal hearing would be on the record.  The Applicant submitted substantial evidence 
that satisfied the Planning Commission that CDC 85.200(A) was met because the Planning 
Commission approved the application.

The Appellant and other parties had at least 20 days before the Planning Commission hearing to 
submit evidence into the record.  No person asked that the Planning Commission hearing be 
continued, or that the written record be held open so that a person could submit new evidence.  
The time for a person to submit new evidence into the record closed at the conclusion of the 
Planning Commission record.  

The City Council must make its decision based on the Planning Commission record and the 
single appeal issue before it--the adequacy of bicycle lane widths.  The City Council can find as 
to that single appeal issue that substantial evidence in the whole record demonstrates that the 
temporary 5.5 feet to 6 feet bicycle lane widths are adequate to serve their intended purpose and
that ODOT did not object to such mitigation.  The bicycle lane widths occur as a result of 
restriping intersection of Oregon Highway 43 and Arbor Way to provide for safe left-turn 
movements.  

As to the other issues raised by the City Council, regardless of whether they are on the record or 
not, the City Council can find that substantial evidence in the whole record including the 
Applicant’s oral testimony at the May 8, 2017 public hearing, demonstrates that these issues can 
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