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Memorandum 
 

Date:  November 19, 2015 
 

To: Members, West Linn City Council  
 

From: Don Otterman, Interim City Manager 
 

Subject: Miscellaneous Items 

 

 
1. Councilor Martin Swearing In & Pictures 

 Councilor Martin will be sworn in on December 7.  A photographer will be at city hall at 
5:00 to take a group photo and headshots of Councilor Martin. Immediately following, you 
will record your holiday greeting for TVCTV. At 5:30, you will meet with local Boy Scouts. 

 Then, we will have a special meeting where Judge Bernstein will conduct the swearing in, 
and then we will adjourn to the scheduled work session. 

 
2. City Manager Recruitment  

 The recruitment firm selection sub-committee has met with the three selected firms for 
interviews: Bob Murray Associates, CPS and Prothman.  

 Councilor Perry and Council President Frank are following up on these interviews with 
some reference calls and background checks. 

 An agenda item for you to select a firm is on the December 7 meeting agenda. 
 

3. Recreational Marijuana Prohibition Memorandum 

 Attached please find a memorandum from Assistant City Attorney Megan Thornton on 
proactive steps the city council may desire to pursue related to the prohibition of 
recreational marijuana businesses in West Linn. 
 

4. Congratulations to Jim Whynot 

 Jim Whynot, West Linn’s Water Supervisor, has been appointed as the City of Gladstone’s 
Public Works Director.  

  Jim has been an important part of the West Linn management team, and has been 
essential to the city’s outreach and communications on the need for water system 
infrastructure investment.   

 Our loss is Gladstone’s gain. Please join me in congratulating Jim on his new role. 
 

5. Small Business Resource Center Status Report 

 This year, the Small Business Resource Center held several successful small business 
training classes in the RAIN Room at the library. 

 Attendees have made the following comments: 
o “I think this is a great service and really appreciate that the city is smartly using 

the library to support small businesses and provide resources to help us.”  
o “Thanks to the City of West Linn for hosting this workshop for small business 

owners. It was very informative - looking forward to more!" 
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Class Date Number of Attendees 

Five Simple and Affordable Social Media Tactics for 
Your Small Business 

Oct. 15 
6 (We had to turn people away because there 
was not enough capacity in the room.) 

Seven Mistakes to Avoid When Setting Up Your 
Business Online 

Oct. 22 2 

Video Marketing 101 Nov. 9 14 

Thinking of Starting Your Own Business? Nov. 16 6 

Marketing Mastery Nov. 18 3 

Marketing 101: How to Find and Keep Customers Dec. 9 n/a 

SEO - Search Engine Optimization Jan. 20 n/a 

 

 
 

6. Main Street Banners 

 The West Linn Streets Department installed the Main Street holiday banners. These 
banners replace the Farmers Market banners from earlier this year: 

 

 



 

1 

 
Date:  November 19, 2015 
 
To: Don Otterman, Interim City Manager 
 
From: Megan Thornton, Assistant City Attorney 
 
Subject: Local Referral to Opt-out of Marijuana Businesses 
 

 
Purpose 
The purpose is to present new options for prohibiting marijuana retail businesses for the Council’s 
consideration due to the passage of Oregon House Bill 3400 (HB 3400). 
 
Question for Council 
Does the City Council want to pass an ordinance banning certain types of marijuana retail 
businesses and refer the matter to the voters at the November 2016 election pursuant to HB 3400? 
 
Background 
The City Council first addressed the issue of whether to allow marijuana businesses in West Linn in 
April 2014 when it passed Ordinance 1620, which was a moratorium on the operation of medical 
marijuana facilities within the City that expired on May 1, 2015. 
 
In April 2015, the Council had a work session and considered the following options for regulating 
medical marijuana dispensary businesses: 

1. Banning marijuana businesses through a variety of means, 
2. Regulating marijuana businesses through land use regulations or a registration program, or 
3. Allowing all marijuana businesses that comply with State law. 

 
West Linn Municipal Code 7.015 prevents the City from issuing business licenses for marijuana 
businesses because the license requires all licensees to “[a]bide by all Federal, State and local laws, 
zoning regulations, and provisions of this chapter.”  The City has a default ban on issuing business 
licenses to marijuana businesses because such businesses violate the federal Controlled Substances 
Act.  At its April work session, the Council decided not to amend the City’s business license 
provisions, and to continue the ban against marijuana businesses through its business license 
ordinance.  The business license ban is effective for both medical marijuana businesses and 
recreational marijuana businesses. 
 
With the passage of HB 3400 this year, the legal landscape and the options available to cities for 
banning marijuana has changed.  HB 3400 provides a means for cities to prohibit marijuana 
producers, processors, wholesalers, and retailers, as well as medical marijuana dispensaries that 
are not grandfathered.  West Linn does not have any grandfathered medical marijuana 
dispensaries.  The Council can prohibit marijuana producers, processors, wholesalers, retailers, and 
medical marijuana dispensaries from locating within the City by passing an ordinance prohibiting 
these businesses and referring the matter to the voters at the next statewide general election in 
November 2016. 
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Discussion 
HB 3400 “Opt-out” Provision 
Section 134 of HB 3400 provides a means for cities to prohibit certain types of marijuana 
businesses by: 1) adopting an ordinance that prohibits such businesses in the city, and 2) referring 
the ordinance to the city electorate at the next statewide general election.  The City must refer any 
ordinance ban it adopts to the voters because Measure 91 was passed by more than 55 percent of 
Clackamas County voters.  If the City adopts an ordinance, it must be sent to the Oregon Health 
Authority (OHA) and Oregon Liquor Control Commission (OLCC).   
 
Sending the ordinance to the OHA and OLCC implements the ban immediately, and it prevents these 
agencies from issuing state licenses to marijuana businesses in the City until after the statewide 
general election.  If the citizens of West Linn vote to ban marijuana businesses, the ban would 
continue in effect.  The benefit is that the City’s ban is less likely to face legal challenges if the City 
utilizes this state sanctioned opt-out process.  Currently, there is litigation over business license 
bans, but it may be resolved before the November 2016 election.  If the business license ban 
litigation turns out in the City’s favor, the City can repeal its ordinance for a voter referral. 
 
However, if the voters choose to allow marijuana businesses, the City Council would need to 
consider whether it should revoke its business license ban. 
 
Tax Implications 
The City passed a medical marijuana tax of 5% and a recreational marijuana tax of 10%, which is 
not currently effective because all marijuana businesses are prohibited.  The first year of marijuana 
state sales tax revenue will be distributed by population under HB 3400, but if the City enacts a ban, 
it will not receive any of the marijuana tax revenue.   
 
If the City’s electorate allows marijuana businesses, then HB 3400 allows the City to pass a local tax 
of up to 3 percent, but the tax must be approved by voter referral.  As mentioned above, the City has 
already established marijuana tax rates; however, some argue that HB 3400 preempts local taxes.  
Therefore, the Council may wish to refer a local tax rate measure that complies with the limitations 
in HB 3400 to the voters during the November 2016 election that would take effect if marijuana 
businesses are allowed in West Linn.  In the alternative, the Council could wait to refer a tax 
measure until the November 2018 election if marijuana business licenses are granted. 
 
Important Legislation and Dates for Recreational and Medical Marijuana 

 Oregon Medical Marijuana Act was adopted in 1998. 
 Oregon HB 3460, the medical marijuana dispensary bill, was adopted in 2013. 
 Oregon SB 1531, allowing moratorium on medical marijuana dispensaries, became effective 

March 19, 2014. 
 Oregon HB 3460, directing the Oregon Health Authority to establish a registration system 

for medical marijuana facilities, was adopted during the 2013 legislative session. 
 Measure 91, legalizing recreation marijuana and associated businesses, was passed by the 

voters in November 2014. 
 Oregon HB 3400, modifying and implementing Measure 91, was adopted during the 2015 

legislative session. 
 Oregon SB 460, allows medical marijuana dispensaries to sell limited amounts of 

recreational marijuana after October 1, 2015, was adopted during the 2015 legislative 
session. 

 Oregon Liquor Control Commission adopted its temporary rules on recreational marijuana 
on October 22, 2015. 

 Oregon Liquor Control Commission will begin accepting licenses for recreational marijuana 
businesses on January 4, 2016. 
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Options 
1. Utilize the City’s business license ordinance to continue to prohibit marijuana businesses in 

the City, and send a letter to the OHA and OLCC notifying these agencies of the City’s 
prohibition. 

2. Adopt an ordinance banning marijuana businesses in the City under HB 3400. 
3. Consider enacting other limitations on the operation of marijuana businesses, such as 

reasonable time, place, and manner restrictions. 
 
Staff Recommendation 
Staff recommends that the City consider whether it would like to utilize the opt-out provision in HB 
3400, and if so, adopt the appropriate ordinance before January 4, 2016, when the OLCC will begin 
accepting applications for recreational marijuana businesses.  If the Council decides not to utilize 
the opt-out provision in HB 3400, staff recommends that the Council consider notifying the OHA 
and OLCC of the City’s business license ban before January 4, 2016.  
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