Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 12:26 PM

To: Spir, Peter

Cc: Robinson, Michael C. (Perkins Coie); ginabundy@comcast.net
Subject: Additional Submittal in response to City Hearing Photo

Dear Mr. Spir:

What follows is a string of emails documenting the issue Mr. Evans and I had with our
easement and his fence in 2009. Please include this as part of our submission to city
Council. These are specifically relevant to the extent that you relied upon a photo taken
by Mr. Evans of the spillway being flooded, which you attributed to the modification of
the wetlands. This is not true, as I go into detail back in 2009 explaining how water
runoff travelled through the existing channel. The amount of water has not changed.
During heavy storms, we do get significant runoff, but it clears within 24-48 hours.
Specifically, I state:

"I understand that your contractor has placed the end-post up against the gravel, rather
than two feet from the gravel spillway as discussed. But, as long as we can both access
the drain box, I think it may be okay. You will likely still experience water back up
onto your property during heavy rain or snow melt. That is your call."

And

"Moreover, that section of the property floods every winter; thus, prohibiting/limiting
what can and cannot survive over there. Hopefully, you can understand my point of view as
well. If not, I would still be happy to work with the fence guy to help him understand
the path of the water, how high it rises, etc. We will need to ensure that the spillway
is not obstructed by any posts, clearance issues, etc."

Mr. Spir, I would also highlight for City Council that the direction of travel indicated
in the photo identifies water accumulation in the SE corner of my property, next to the
Evans' property and travelling over toward the Walker property. Hence, those photos
depict water coming from the uncleared Evans' property. So, from that perspective, the
photo proves the opposite of what you suggest. During heavy rains, the channel serves its
purpose in directing the water toward the wetland located in the front of our property, as
it has always done and prior to my purchase. 99.99% of the time, it is exactly how you
observed it to be, or drier. 1In short, you've been had. Mr. Evans took a photo of the
area at a time when water flow is unusually high. I actually remember that downpour
earlier this year. It cleared that day and I would say we experience that situation 1-2
times per year, every year. In his defense, Mr. Evans may not have realized this because
we had always maintained that property under the scope of our easement and the area was
not visible by Mr. Evans until he removed the trees and vegetation engulfing his shed late
last year in that corner of his yard.

Thank you,
Troy Bundy

————— Original Message-----

From: Evans, Brian [mailto:BEvans@pccstructurals.com]
Sent: Monday, October 26, 2009 10:55 AM

To: Troy S. Bundy

Subject: RE: Fence

Txoy;
Thanks for the email. I agree with your comments about getting this behind us.
One question:

Your email below references your "enclosure" a couple of times. You have said on several
occasions previously that you were not required to enclose the pool due to the automatic
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cover. Now it sounds like you are planning an enclosure of some type (which is welcome
news) . Can you tell me what you have planned there? Will it go right around the pool on
the patio or enclose the whole yard? Do you plan to rely on our fence as a part of the
enclosure?

Thanks again
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.

————— Original Message-----

From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Thursday, October 22, 2009 12:17 PM
To: Evans, Brian

Subject: RE: Fence

Brian,

As we discussed, we have no problem with your fence, as long as it is constructed as
discussed and agreed. I understand that your contractor has placed the end-post up
against the gravel, rather than two feet from the gravel spillway as discussed. But, as
long as we can both access the drain box, I think it may be okay. You will likely still
experience water back up onto your property during heavy rain or snow melt. That is your
call. Our pool will remain covered until the spring and for 15-60 minute periods for
monitoring/cleaning. Our final load of patio stone will be arriving shortly and we will
be done with install as quickly as possible. Once that is done, we can proceed with our
enclosure. Lets just get this all behind us and move on as neighbors. If you have
problems with us in the future, just knock and let us know that you have a concern. We
will do the same.

>>> "Hvans, Brian" <BEvans@pccstructurals.coms> 10/16/2009 2:55 PM >»>
Troy,

I just wanted to let you know that the fence guys will be starting on Tues. I'll need to
move / remove a couple of those grasses over there. Let me know if you have any need for
them.

Thanks
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you-is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.

————— Original Message-----
From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Friday, October 02, 2009 6:01 PM
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To: Evans, Brian
Subject: RE: Fence

No problem. We can talk later. Its easier to do things in person because mis-
communications can occur too easily in texts/emails. I think I understand your point of
view. However, I am curious what would be in it for me if I were to pay for everything
(fence, AKS, landscape removal, etc), yet have you construct a fence on the marked
property line? What benefit would my family derive from that? I cant think of any. Also,
maybe the issue lies in your understanding in the amount of land we are talking about.

Its is not thousands. I think it amounts to just over 300 square feet. 14 x 45 divided
by 2 (since its a triangle) is 315, not thousands. If it were thousands, I would clearly
understand your point of view. Moreover, that section of the property floods every
winter; thus, prohibiting/limiting what can and cannot survive over there. Hopefully, vyou
can understand my point of view as well. If not, I would still be happy to work with the
fence guy to help him understand the path of the water, how high it rises, etc. We will
need to ensure that the spillway is not obstructed by any posts, clearance issues, etc.

>>> "Evans, Brian" <BEvans@pccstructurals.com> 10/2/2009 4:41 PM >>>
Troy,

I guess we've had a miscommunication. You and I both agreed on several occasions that the
best thing to do would be to rotate/swivel the property lines for the benefit of both of
us. We came up with what I thought was an agreeable swap but then you had issues with
your bank. I then offered to do the same swap in a formalized dual-lease scenario where
we each lease the others property until the lot lines could be formally adjusted
(presumably in one year when your bank issue would be resolved). You stated that Gina
would not agree to this and to just "put the fence wherever you want". I thought that
your continued offer to pay for that section of the fence was due to the fact that you are
required by city code to enclose your pool.

From a practical standpoint, unless we can come up with an acceptable agreement regarding
the land to the side/front of my property, I can't put the fence anywhere other than on
the existing property line. I think I've been clear on that. While I am willing to
exchange, I'm not willing to give up a few thousand square feet of land for free (or for
$800 worth of fence). I would be essentially fencing myself off from part of my property
and giving up any practical use of it forever.

I know this is not an ideal situation and I think I've been reasonable as we try to work
through it. However, I don't think protecting my property rights or asking for just
compensation to be "silly". It sounds below like you are willing to let us "use, plant,
or level" the land to the side/front of our house. If that's the case, we need to
formalize that agreement in a documented / permanent manner so I can move forward with my
proposed parking pad on the side of the house. Otherwise, we just need to build the fence
on the existing property line and put this issue behind us. I won't plan on parking on
the side of my house which I haven't done for 3 years anyway.

We can discuss further if you wish on Sunday (I'm out fishing tomorrow), but unless we can
reach an agreement my only option is to put the fence on the official property line. I
will plan on covering the cost given your opposition below.

Talk to you later

Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.
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————— Original Message-----

From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Friday, October 02, 2009 3:25 PM
To: Evans, Brian

Subject: Re: Fence

Thanks for the info. The fence looks nice. But, I guess my message was that we would cover
that section of the fence of your choice and remove the dead tree for you in exchange for
continued use of the land we cleared, irrigated, planted, drained, and maintained since
2002 per agreement with the Craddocks. But if you would like to put up a fence along the
pink string back there, we would respectfully decline on pitching in on costs. 1Ill not
raise a legal stink about my common law and equity rights of use because we're going to be
neighbors for quite some time, but let's not be silly. My offer still stands. We will pay
for that section of the fence; allow you ingress and egress to your property from our car
port; allow you to use, plant or level the section of property we own in front of your
house; will continue maintaining the drain box we placed in reliance on Bob's agreement
with us; and we'll even remove the dead tree for you. That's the best I can do. In
exchange you agree to let us continue using the property just as we've been doing for the
last 7 years, or lease it from you with the understanding that its yours and we have no
rights of adverse possession. We will cooperate in the transition either way for the sake
of neighborhood harmony. Just let us know which direction you care to take. Troy Troy S.
Bundy sent from his Blackberry ----- Original Message-----

From: "Evansg, Brian" <BEvans@pccstructurals.com>

To: Troy Bundy <TSB@hhw.com>

Sent: 10/2/2009 2:42:04 PM
Subject: Fence

TESY;

Here is the quote for the fence. This is the best quote of the ones we received. As I
mentioned on my voicemail, there is more fencing, gates, etc on here than just what
borders your property and we obviously don't expect you to cover any of that. Item 8
($s867) is the section that borders your property.

They gave us several quotes for different gate / arbor designs. We will be putting gates
on both sides of our house to keep the dogs in the backyard and will probably do some sort
of decorative trellis on each. We have spent some time driving around and taking pictures
of gates / arbors that we liked and I have attached a couple of pictures of what we are
thinking for our gates. You could have Austins quote you a wood gate or you can obviously
to stick with the iron gate you were originally thinking. Austin's would probably cut you
a deal if you have the gate built at the same time as the rest of the fencing.

We can discuss timing but they are about 2 weeks out on their installation schedule so
maybe sometime during the week of Oct 19. 1In the meantime, I will be working to clear a
path for the fence, cut down the dead tree (and the scraggly one next to it), etc. I will
also need to find that property monument. I found it before so it must be there
somewhere. Maybe it got buried or disturbed with all of the equipment you had back there
or maybe I just need new batteries in the metal detector. Worst case we'll just have to
have AKS come out and find / replace it. Anyway, let me know if you need more time than
that to complete your project back there.

In your text message, you were asking about the location of the fence relative to the
drain box. I'll have to take a look back there and see what you are talking about. If
you know where your irrigation / drain lines run we need to make sure Austin's knows about
them so they can try to avoid them while digging post holes.

Talk to you later.
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
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Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 12:23 PM

To: Spir, Peter; Robinson, Michael C. (Perkins Coie)
Cc: Sonnen, John

Subject: Part of submittal to City Council

Dear Mr. Spir:

Please include this as part of our submittal to City Council. Visible in the photo is the dead reed canary grass on
the PGE lot, which is reflected in your 2008 aerial. This refutes the argument that we “dumped fill” in 2008.

Also visible is the tree that was uprooting and falling over our fountain, which necessitated my call to PGE in the
first place. The tree ultimately fell over, as did others, as it is in the cottonwood tree’s nature to absorb too
much water, lean, and topple over during storms or excessively wet winters. They all had heart rot, which is still
present in the remaining trees. The PGE email referred to this tree as a “branch,” probably because it was
connected to a clump, but it did uproot as a tree does. This dead grass is also visible on portions of the adjoining
lots. It is not fill.

Thank you,

Troy S. Bundy
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 10:56 AM

To: Spir, Peter

Cc: Robinson, Michael C. (Perkins Coie)

Subject: Bundy/Evans Easement for the benefit of Bundy Property

Dear Mr. Spir:

Please include this document as only a part of our submission to City Council. This easement is relevant in
confirming the private easement we possess on the Evans’ property in dispute of the insinuation that we
trespassed on the Evans property to install landscaping or a drain. The easement was entered into between
myself and the Craddocks in 2003 at the time of purchase of our home. Mr. Evans refused to acknowledge the
easement because it was purportedly not disclosed to him prior to the purchase of his home from the Craddocks
in 2007. In attempting to “keep the peace,” we elected not to sue for enforcement in Circuit Court and to
simply comply with their demand that we remove our landscaping from that area so they could build their
fence.

Thank you,

Troy Bundy
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EXHIBT B
FASEMENT MAP .
A PRVATE FASEMENT, ZOR THE BENEFIT QF PARCEL 1 PARTITION PLAT NO. 2001-120, LOCATED
ON DOCUMENT NO. 2001084045 (TRACT 2 PER SURVEY NO. 28248, RECORDED WITH THE
CLACKAMAS GOUNTY SURVEYOR'S OFFICE) IN TRACT 18, WILLAMETTE AND TUALATIN
TRACTS PLAT NO. 183 IN THE NE 1/4 OF SECTION 2, TOWNSHIP 38,
RANGE 15, WILLAMETTE MERIDIAN, CITY OF WEST LINN,
CLACKAMAS CQUNTY, OREGON.

MOST NORTHWESTERLY

CORNER CF LOT B, TRACT
18, WILLAMETTE aND
TUALATIN TRACTS
PLAT NO. 183

EASEMENT AREA =\ |
819 SQUARE FEET + \

t

COC. NO, 2001-084045
TRACT 2 PER SURVEY
NO. 28248

\
\

@ = 5/8" IRON ROD WITH
A YELLOW PLASTIC CAP
MARKED "AKS ENGR.”

PASIS OF BEARINGS FOR THIS MAP IS PER SN 28248, ENGINEERING * PLANNING + SURVEYING - FORESTRY
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FRCPARD FOR. JOB NAVE: 9TH STREET R THOR & WA
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SHERIDAN CLASSIC HOMES
JOB _NUMBER: 970

DRAMING NUMBER: EASEMENTMAP!
| DRAVN BY: e
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SURVEYING FORESTRY
TELEPHONE (503) p25-2799

FAX (503) 825-3969

E-MAIL: aks@aks-enm.com

ENGINEERING DLANNING

13810 8'W, Galbreath Dr., Snite 100
Sherweod, OR 97140

ENGINEERING & FORESIRY

EXTHIBIT A
EASEMENT DESCRIPTION

A Private Hasement, for the benefit of Parcel 2 Partition Plat No, 2001- 120, Iocatad on Parcel 1
Partition Plat No. 2001-120 in Tract 18, Willamette and Tualatin Tracts in the NG ¥ of Section 2,
Township 3 South, Range 1 Bast, Willametite Meridian, City of West Lirm, Clackamas County,
Cregon. The anate Easernent is more particularly deseribed as follows:

Begixning at & 5/8” fron rod with a yellow plastic cap marked “AKS ENGR.”, said point being the
most norihwesterly corner of Lot B, Tract 18, Wil lame’cte and Tnalatin Tructs, located at the
intersection of the southerly right-of-way line of 4™ Avenue and the egsterly right-of-way line of ¢
Street; thenoe along the casterly dght-of-way line of 9% Street, §22°23°55E 143.22 feet to 2 5/8" fron
rod with o yeliow plastic cap marked “AKS ENGR.”, said point being on the southerly PGE rghi-of-
way ling; thence along the southerly PGE right-of-way line, N45°23°43"E 315,39 feet to the TRUE
POINT OF BEGINNING,; thence continuing along the southerly PGE right-af-way line, N45°23°43"°F

22.00 feel to 2 3/8" iron rod with a yellow plastrc cap marked “AKS ENGR.” located st the northeast
corner of Parcel 1 Partition Plat No. 2001 - 120; thence ! ong the eastern line of Parcel 1, §22 °23°55°EF
87.97 feet to a point; thence leaving ‘he eastern line of Parcel 1, N36%44°35”W 82.92 fuct to the TRUE
POINT OF BEGINNING.

The deseribed casement above contains 856 square fest, more or less.

The basis of bearings for this description is per Survey Number 29249, recorded with the Clackamas
County Swurveyor®s Office.
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Fw: Page 1 of 1

Spir, Peter

From: Robinson, Michael C. (Perkins Coie) [MRobinson @ perkinscoie.com]
Sent:  Monday, July 26, 2010 10:14 AM

To: Spir, Peter; Sonnen, John; tsb@hhw.com; ginabundy @ comcast.net; Robinson, Michael C. (Perkins
Coie)

Subject: Fw:

Good morning, Peter and John. These are photos from Mr. and Mrs. Bundy. This is part of our initial submittal. Would you
Please place them in the official Planning Department file and before the City Council prior to deliberation?

From: Troy S. Bundy <TSB @hhw.com>
To: Robinson, Michael C. (Perkins Coie)
Sent: Mon Jul 26 09:34:58 2010

Subject: FW:

T <<yard plCS doc>> hese photos are great and show what is really on the conservation easement. I measured it out and it
only comprises 982 square feet.

From: Gina Bundy [mailto:ginabundy @comcast.net]
Sent: Sunday, July 25, 2010 10:00 PM

To: Troy S. Bundy

Subject:

Yard pictures you asked for.

IRS CIRCULAR 230 DISCLOSURE: To
indicated othen y federal tax advic
be used, and cannot i

Ravenue Cade or {

opartment and IRS y
on {including any att 5 not intend Pd or wntfen by Pﬂ p
avolding penalties that may be imposed on the taxpayer undor the mt@ma!
wor party any transaction or matter addressed herein {or any attachments).

NOTICE: This communication may contain
reply emaill and immediately delete the mes

c ialinformation. if you have received it in error. ploase advise the sendar by
and any attachments without copying or d isclosing the contents, Thank you.
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent:  Monday, July 26, 2010 12:49 PM

To: Spir, Peter; Robinson, Michael C. (Perkins Coie)
Subject: FW: prepurchase home pic

Dear Mr. Spir:

Attached are pre-purchase photos of our home showing landscaping as it existed. As you can see, it extended
up to its current location. Please include these as part of our submission to City Council. Thank you.

Troy Bundy
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neighbors yard with
garden box
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«—Established yard
Pre-purchase home |
Feb 2003 :

T Property marker.
| Landscape set back
/| Pre-purchase home Feb

| 2003
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1 Tree still in yard, now much
lower to grass level
Pre-purchase home Feb 2003

£

Established
neighbors yard
April 2003
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 2:21 PM

To: Spir, Peter; Sonnen, John

Cc: Robinson, Michael C. (Perkins Coie); ginabundy @ comcast.net
Subject: FW: Scanned document from sharescanop @hhw.com

Mr. Spir:

Attached is part of our submission to City Council explaining some of the earlier exhibits. Please include this as
part of the official record to go before City Council prior to deliberations. Thank you.

Troy Bundy
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PART OF APPLICANTS' SUPPLEMENTAL SUBMISSION AND REBUTTAL

Dear City Council:

First, the City Council voiced some concern about creating precedent in granting our

permit. Precedent is a legal term of art that exists when a given situation and set of facts

is capable of being repeated. The fact is, this situation is not capable of repetition. In

order for this to occur, the following facts must be demonstrated:

>
>

A home must be completely engulfed by a wetland and city ordinance.

The home must have been built in reliance upon a wetland delineation that was
never accepted by the DSL or the USACE. The Assistant City Planner in charge
must have failed to verify or coordinate efforts with the building of said home
with appropriate state and federal agencies or required proof from the builder of
same, and a home was built where none should have been allowed in the first
place.

A pool permit must be sought by an owner, the City Permit Coordinator must
review applicants' submissions, modify them, and direct the applicants to
persuade the Mayor to seek non-enforcement.

The City Mayor must respond to the applicant's inquiry, visit their home, and
grant reprieve from the ordinance while instructing the applicant to build the pool,
notifying them that she will deal with questions anyone should have. The
Planning Department is not to be further involved. In reliancc on those
assurances, the contractor and applicant must proceed with pool construction.
After then applying for a hardship at the request of the City Permit Coordinator,
the Assistant City Planner must deny a hardship application based in large part on
a misunderstanding of the true facts.

The applicant must be given authority by the DSL and the USACE to install the
pool, enter into a consent agreement for restoration, civil penalty and wetland

credits to go towards a restorable picce of property.

These facts are incapable of setting precedent.
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That said, what follows is a point by point discussion and rebuttal to allegations made by
Assistant City Planner Peter Spir, together with direct evidence refuting certain

statements made by him throughout the process and before this Council:

» Because Mr. Spir orally "corrected” the record about the following statements, not
much more need be said. However, what is rclevant is that he misrepresented

statements made by the Federal Government and its agents, to wit:

¢ Mr. Spir represented to the City Manager that the US Army Corps of
Engineers would be pursuing enforcement against the Bundys. As he
admitted at the hearing, this was false, and he had been previously
provided with the USACE's position statement prior to making this
false statement.

¢ Mr. Spir represented that the US Army Corps of Engineers had
determined CDC 32 had been violated. As he admitted, this was false.

¢ Mr. Spir represented that the US Army Corps of Engineers had
determined there was a "substantial impact" to the wetland by the pool
improvements. This was false, as the only trained biologists who
examined the site determined the pool and patio caused no substantial
impact and the wetland was still functional. The wetland biologists
also determined that the alleged native vegetation that was removed
from the PGE side was a noxious weed called Reed Canary Grass.
The presence of this species of plant on other portions of the property
made the value of the resource as a functioning, healthy wetland low.
Additionally, because of its presence, the likelihood of wetland

survival was unlikely.

» Mr. Spir accused us of digging a trench in the rear of our property. As he

admitted in the hearing, this was also false.
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> Mr. Spir insists that the aerial photo from 2008 depicts "dumping" or "fill." As
the attached photo from that time frame proves, the area referenced depicts dead
reed canary grass, not fill. It is noteworthy that this same brownish area is seen on
the adjoining properties as well, in their front yards. When Reed Canary Grass
dies, it turns yellowish brown, as depicted in all photos, including Mr. Spir's.

> Mr. Spir claims we had no authority from PGE to remove the debris from their
property. In support of that statement he provided half of a quote from a PGE
email which concludes that they have no record of giving that authority.
However, on November 9, 2009, my letter on p 90 of the City Planner's Final

Decision states as follows:

» "We called PGE one day about the land after a tall, water-soaked willow tree
crashed over onto our property and damaged our water feature during a recent ice
storm. The PGE landscape manager called us back and told us we could remove
the tree from our back yard, if we wished, but it would take him about 2 weeks to
get a crew out there. I gathered that he missed my point (ie I thought PGE should
pay), but asked him if they would clear out all the debris back there. He again
declined, mentioning that, as long as it did not interfere with the power cables or
my property, they would look at it, but I shouldn't hold my breath. He had no
objection to us clearing the area, as long as we did not remove any of the trees."
..... In response to Mr. Spir's solicited inquiry, PGE responded as follows: "Our
records show, that in the spring of 2008 PGE did receive a call Mr. Troy Bundy
regarding a tree limb that had fallen onto his property. PGE personnel went out
and examined the tree in question and determined the tree was on PGE property
and it appeared to be in danger of uprooting and falling across a drainage ditch in
Mr. Bundy’s backyard. PGE contacted one of its landscape contractors to remove
the tree limb from the Bundy property and prune the tree so it would not interfere

with the drainage ditch. Our records indicate that the contractor work was
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completed on May 29, 2008.” This section of the email above was omitted by
Mr. Spir in addressing City Council and the City Manager.

Mr. Spir claims we "installed bridges" on the wetland. Attached you will see that
this was a mischaracterization on Mr. Spir's Part. This was personally
demonstrated to Mr. Spir when he was on site. The bridges are not installed into
anything and help keep our children out of the mud when they go out to play.

They are movable pieces of furniture, not structures.

Attached are also John Nomie's email exchanges referenced in Gina Bundy's
affidavit substantiating the scope of those interactions and the fact that he was
reviewing our submittals before presentation to Peter Spir and the Mayor. It
should be known that it was Mr. Nomie who directed us to the Mayor and

reviewed that plea before we sent it to Patti Galle.

Attached are email exchanges between ourselves and Patti Galle substantiating

the scope of her involvement in this matter.

Attached are pre-purchase photos showing the back yard was installed and
existant prior to purchase. The photos depict the back yard landscaped up to the
point of its current location. We did not remove native plants from our back yard.
It was pre-landscaped at the time of purchase. The allegation that we removed

native plants to install the pool is falsc.

In Mr. Spir’s report to the City Manager, he highlights portions of the 2000
wetland delineation, specifically test pits 1-4 on page CC-7 of his 6/14/10 memo.
Yet, he fails to mention that pits 1-4 fall well-outside our property. Instead, the
one pit that actually was taken exactly where the pool is situated states as follows:
Test Pit 11: “No hydrology observed on 8-11-00. No surface water, No free
water, No saturated soil found. The soil was very dry and difficult to penetrate.
Wetland Determination: NONE OF THE CRITERIA WERE MET.” Pages CC-
7, CC-118-119.

Agenda Packet as of August 31,2010 Page 198



> Attached is the easement that was drawn up over the Evans' property at the time
we purchased our home in 2003. Mr. Spir insinuated that we had unlawfully
encroached upon the Evans' land in his letter to the City Manager. As you can

see, this is not the case.

Thank you for this Council's due consideration.

Respectfully submitted, '
W; / =2 ozt / /o
\ Troy S. uué}/\ —
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Troy S. Bundy

From: mail@pattigalle.com

Sent: Tuesday, May 25, 2010 6:33 PM
To: mrobinson@perkinscoie.com
Cc: Troy S. Bundy; lynn fox
Subject: Bundy's

Hi Mike,

- The issue of the Bundy property is of concern to me as a former council

. - member and citizen in that the city has unfairly and unequally targeted the

Bundy's encroachment while numbers of others known to the city, go
unquestioned.

‘One only has to walk the Palomino Trail and see the number of encroachments
“onto to city owned property in the form of decks, houses, gardens, sheds and
other types of accommodations. These lands are owned by the citizens. Why
is OK for residents to encroach and take ownership of tax paying cmzens land
and it is not OK for the Bundy's to encroach?

The city has set up a system of belief by residents that they will not be held
accountable for encroachments as they have failed to address them.
Residents in general see no issue with building into resource areas or city

-property

" How can the c1ty of West Lmn require the Bundy sto "pay" for their actlons
- when many others are not held accountable?

: ‘Doesn't t the city have an obligation to enforce code equltably? How can they
;legally target one home owner?

,;As your letter to Kovash states, the Mayor cannot approve or dlsapprove land
~use issues, however, it was always of great concern to me to see that
indiscriminate enforcement has been taking place for many years. This is not
responsmle municipal government.

,You should speak with Lynn Fox (503-655-6347), who can give you an
~accurate account of the encroachments on the Palomino Trail. Also, Carried
Pellet (503-650-7981) who can give you an account of conversations between
~the city and the res:dents on the Palomino Trarl and the encroachments.

Addltlonally, Kevin Bryck (503 675 -7301) who can give you an accountmg of:

1
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encroachments in Robinwood. All of these people can refer you to others who
~ have listed and reported these properties to the city to no avail.

Roberta Schwarz recently submitted a very extensive and obvrously expensive
stairway built by a resident into the city owned Savanna Oaks property. I
believe the city has contacted this resident but this is a case of how residents
have little expectation that they will be held accountable for their actions. You
“may want to review this matter. Her number is 503-723-5015 :

. Gary Hltesman is another source for information of how the crty has dealt with
~ these issues in the most inequitable manner. The last number I have for him
: is 503-974-9894.

Finally, Councilor Ten Cummmgs has been dealing with a land use issue
mishandled by the city behind her property for years. Speakmg with her will
give you insight on this matter.

It only seems appropriate that the necessary permits be issued and the fees
waived. Instead of harassing the Bundy's they should be instituting an
} equrtable plan to deal with the issue of encroachments.

Also I would think a judge would ﬂnd that a local city government cannot
~randomly decide who will be accountable for encroaching on any type of land
- not owned by the offender. This in lrght of the number of resrdents who have

"encroached ~

. - Patti Galle

The average man will bristle if you say his father was dishonest, but he
will brag a little if he discovers that his great-grandfather was a
p|rate ~Bern Williams

2
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]
Sent: Monday, July 26, 2010 1:30 PM

To: Troy S. Bundy

Subject: FW: Thank you

From: Gina Bundy [mailto:ginabundy@comcast.net]
Sent: Tuesday, July 14, 2009 10:21 AM

To: 'jnomie@westlinnoregon.gov'

Subject: Thank you

John,

Good Morning.. errrr ;-) Thank you for the call and the link regarding the code. | am preparing a letter to the Mayor as we
speak; in hopes of expediting a potential lengthy process. | will review both Chapter 32 and Measure 43 to see what, if
any can be used an a appeal process. After we spoke, | alerted Dana Anderson to the problem. | am optimistic, but
unsure if we will be able to proceed this summer given the timeline at stake.

This is so frustrating mainly because of the impact this all has on the circle of funds.. economy recession.. spend money
to start the flow.... another hurdle.. right???
I really do appreciate all the help and advice you are able to offer.

Hoping to FAST, POSITIVE result :-)
Gina

1
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]
Sent: Monday, July 26, 2010 1:30 PM

To: Troy S. Bundy

Subject: FW: How does this sound?

From: Gina Bundy [mailto:ginabundy@comcast.net]
Sent: Tuesday, July 14, 2009 11:38 AM

To: ‘jnomie@westlinnoregon.gov'

Subject: How does this sound?

Dear Mayor Galle:

My family and I have been West Linn residents for the last 7 years. My wife, Gina, is an
emergency room nurse, and I am a partner at my law firm, in Portland. Our sons are Logan
(8) and Cole (4). We live at the bottom of 9th Street, in Willamette. Our home is
situated at the bottom of a tall hill and is bordered in the front and back by wetlands,
which we have been maintaining. The rear wetland is actually a PGE easement; power lines
are suspended by several towers situated throughout the easement and running the length
of our back yard. (photos attached). Maintenance of the area has included our efforts
at clearing blackberry brambles, fallen trees, and other debris. West Linn P.D. and the
power company has thanked us for our efforts on more than one occasion. Power lines are
affected fairly often as tree limbs fall throughout the winter. Our only neighbors are
to the right and left of our home: The Walkers and The Evans. Between the six of us, we
have seven children sharing the area.

The short story is that we were told you are the only person who can assist us with out
current dilemma. After saving for many years, we finally put away enough money to
improve our back yard. Part of our plan included the construction of a small swimming
pool. The pool was to sit adjacent to our home, near our back patio and well-within our
back yard. (plans attached). We have worked with John Nomie, in city planning, for over
a year now. Our initial $10,000 deposit was paid, and the final step before construction
of our improvement was our permit.

We learned today that our permit application was denied. Mr. Nomie informed us that,
last year, the "wetland set-back" was expanded to include our back vard under the Water
Resource Protection Act. Unlike most other West Linn residents, without an exception
permit from you, we cannot modify our own back yard. So, on behalf of the three families
that have been looking forward to the pool, we are respectfully requesting an exception
permit that would allow us to construct our pool, which would rest in our own back yard
and be completely up to code. Moreover, our plan is to continue incorporating native
plants and grasses into the design, in keeping with the surrounding area.

The spirit of the act is unaffected by our construction. Actually, there is no water in
the area; there is no stream or river. Sco, placing a pool into our back lawn does not
affect water quality or erosion, which is what the act seems to address. Since it is
already in our back yard, we are also not affecting native grasses, plants, or wildlife
in any way whatsoever. We are not digging in the wetland and we are not intending to
create a giant, rectangular monstrosity in the middle of our own little paradise. We
simply want to create an aesthetically-pleasing and useful environment for ourselves, our
neighbors and our children in our own lawn. Quite frankly, our neighbors closer to the
river (in front of our home) have adapted their wetland for use as grazing pasture for
livestock and even a motocross track. We have always respected and maintained our
section of wetland with great care, and the granting of our permit will not in any way
cause harm to our environment.
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Please give us a moment of your time to discuss this further in person, if necessary, or
call/write with any question you might have.

Thank you,
Troy, Gina, Logan, and Cole Bundy

1215 9th Street
West Linn, OR 97205

Home : (503) 723-0855
Troy's Cell: (503) 703-2052
Gina's Cell: (503) 816-5032

tsb@hhw.com
ginabundy@comcast.net
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]

Sent: Monday, July 26, 2010 1:24 PM

To: Troy S. Bundy

Subject: FW: Emailing: 032-water-resource-area-protection

----- Original Message-----

From: Nomie, John [mailto:JINomie@westlinnoregon.gov]
Sent: Tuesday, July 14, 2009 9:32 AM

To: ginabundy@comcast.net

Subject: Emailing: @32-water-resource-area-protection

<<@32-water-resource-area-protection.urls>>
Gina, here's a link to the code chapter on wetlands.
You might want to take a look, you might find something that I could'nt.
Or something that is usful when talking to the mayor.

John Nomie

The message is ready to be sent with the following file or link
attachments:

Shortcut to:
http://westlinnoregon.gov/planning/@32-water-resource-area-protection

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving
certain types of file attachments. Check your e-mail security settings to determine how
attachments are handled.

1
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast. net]
Sent: Monday, July 26, 2010 1:24 PM

To: Troy S. Bundy

Subject: FW: Bundy Project

. s tpecimees ROP—— e S ek S PR SO

From: Nomie, John [mailto:JNomie@westlinnoregon.gov]
Sent: Monday, July 13, 2009 4:13 PM

To: Gina Bundy

Subject: RE: Bundy Project

Seriously, it’s always a pleasure to see you or hear from you.

As a young man I was always known as the “WHY?” man.
So I see nothing wrong with asking questions and I’m always happy te talk to you
and answer your questions.

I will call if I have any questions or as soon as your permit is ready.

John Nomie
Permit Coordinator
City of West Linn
Building Division
OPTA President

From: Gina Bundy [mailto:ginabundy@comcast.net]
Sent: Monday, July 13, 2009 3:26 PM

To: Nomie, John

Subject: Bundy Project

John-

Hello,

Happy Monday :-) I hope you had a great weekend. Thank you for calling me back to discuss the pending pool permit. |
am sorry that | ask alot of questions, | am the type of person that always wants to understand how things work and what |
can do to help. Not the typical, "They just go into the building and magically come out with a signed permit." Dana has told
our first meeting to many people; | had all the possible brochures for pool options and equipment, | had already spoken
with you a few times and | knew the budget the pool could not exceed. :-) See why | brought coffee to our meeting.. now
aren't you glad | wasn't there.

I have attached the pool proposal for your review. | hope this is the right document you need, if not please do not hesitate
to call or ask.

Thank you for all you help and understanding with this project.

Warmly,
Gina Bundy
503-723-0855

Public Records Law Disclosure

1
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]
Sent: Monday, July 26, 2010 1:24 PM

To: Troy S. Bundy

Subject: FW: Measure 32 letter

From: Nomie, John [mailto:jnomie@westlinnoregon.gov]
Sent: Thursday, October 22, 2009 11:53 AM

To: ginabundy@comcast.net

Subject: RE: Measure 32 letter

That sounds great and seems to hit all the points.

John Nomie
jnomie @westlinnoregon.gov

# h;:.; Py U
L /2 ; Al‘ Permit Coordinator, Building
o ; 4., 22500 Salamo Rd.

West Linn, OR, 97068
B~ P: (503) 656-4211
! n i [ F: (503) 656-4106
! % % # web: westlinnoregon.gov

West Linn Sustainability Please consider the impact on the environment before printing a paper copy of this email,

Public Records Law Disclosure This e-mail is subject to the State Retention Schedule and may be made available to the public.

From: ginabundy@comcast.net [mailto:ginabundy@comcast.net]
Sent: Thursday, October 22, 2009 11:37 AM

To: Nomie, John

Subject: Measure 32 letter

John-
Thank youl

G

1
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]
Sent: Monday, July 26, 2010 1:25 PM

To: Troy S. Bundy

Subject: FW: How does this sound?

e — - RS . RO

From: Nomie, John [mailto:JNomie@westlinnoregon.gov]
Sent: Tuesday, July 14, 2009 1:09 PM

To: Gina Bundy

Subject: RE: How does this sound?

I made a few corrections.

The Mayor can’t grant an exemption to the code.

She can however, ask for Planning to read the code in your favor.

Or just cause a stink about it until they agree to allow the permit to move forward.
At least that’s how it seems sometimes.

John Nomie
Permit Coordinator
City of West Linn
Building Division
OPTA President

From: Gina Bundy [mailto:ginabundy@comcast.net]
Sent: Tuesday, July 14, 2009 11:38 AM

To: Nomie, John

Subject: How does this sound?

Dear Mayor Galle:

My family and I have been West Linn residents for the last 7 years. My wife, Gina, is an
emergency room nurse, and I am a partner at my law firm, in Portland. Our sons are Logan
(8) and Cole (4). We live at the bottom of 9th Street, in Willamette. Our home is
situated at the bottom of a tall hill and is bordered in the front and back by wetlands,
which we have been maintaining. The rear wetland is actually a PGE easement; power lines
are suspended by several towers situated throughout the easement and running the length
of our back yard. (photos attached). Maintenance of the area has included our efforts
at clearing blackberry brambles, fallen trees, and other debris. West Linn P.D. and the
power company has thanked us for our efforts on more than one occasion. Power lines are
affected fairly often as tree limbs fall throughout the winter. Our only neighbors are
to the right and left of our home: The Walkers and The Evans. Between the six of us, we
have seven children sharing the area.

The short story is that we need your help. After saving for many years, we finally put
away enough money to improve our back yard. Part of our plan included the construction
of a small swimming pool. The pool was to sit adjacent to our home, near our back patio
and well-within our back yard. (plans attached). We have worked with John Nomie, in city

1
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planning, for over a year now. Our initial $10,000 deposit was paid, and the final step
before construction of our improvement was our permit.

We learned today that our permit application was denied. Mr. Nomie informed us that,
last year, the "wetland set-back" was expanded to include our back vard under the Water
Resource Protection Act. Unlike most other West Linn residents we cannot modify our own
back yard. So, on behalf of the three families that have been looking forward to the
pool, we are respectfully requesting to be allowed to construct our pool, which would
rest in our own back yard and be completely up to code. Moreover, our plan is to
continue incorporating native plants and grasses into the design, in keeping with the
surrounding area.

The spirit of the act is unaffected by our constructicn. Actually, there is no water in
the area; there is no stream or river. So, placing a pool into our back lawn does not
affect water quality or erosion, which is what the act seems to address. Since it is
already in our back yard, we are also not affecting native grasses, plants, or wildlife
in any way whatsoever. We are not digging in the wetland and we are mnot intending to
create a giant, rectangular monstrosity in the middle of our own little paradise. We
simply want to create an aesthetically-pleasing and useful environment for ourselves, our
neighbors and our children in our own lawn. Quite frankly, our neighbors closer to the
river (in front of our home) have adapted their wetland for use as grazing pasture for
livestock and even a motocross track. We have always respected and maintained our
section of wetland with great care, and the granting of our permit will not in any way
cause harm to our environment.

Please give us a moment of your time to discuss this further in person, if necessary, or
call/write with any question you might have.

Thank you,

Troy, Gina, Logan, and Cole Bundy
1215 9th Street
West Linn, OR 97205

Home : (503) 723-0855
Troy's Cell: (503) 703-2052
Gina's Cell: (503) 816-5032

tsb@hhw. com
ginabundy@comcast .net

Public Records Law Disclosure .
This e-mail is a public record of the City of West Linn and is subject to public disclosure unless exempt from disclosure under Oregon Public Records Law. This email is subject to

the State Retention Schedule.
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Troy S. Bundy

From: Gina Bundy [ginabundy@comcast.net]
Sent: Monday, July 26, 2010 1:26 PM

To: Troy S. Bundy

Subject: FW: Bundy Project

Attachments: Bundy.pdf

From: Gina Bundy [mailto:ginabundy@comcast.net]
Sent: Monday, July 13, 2009 3:26 PM

To: jnomie@westlinnaregon.gov'

Subject: Bundy Project

John-

Hello,

Happy Monday :-) | hope you had a great weekend. Thank you for calling me back to discuss the pending pool permit. |
am sorry that | ask alot of questions, | am the type of person that always wants to understand how things work and what |
can do to help. Not the typical, "They just go into the building and magically come out with a signed permit." Dana has told
our first meeting to many people; | had all the possible brochures for pool options and equipment, | had already spoken
with you a few times and | knew the budget the pool could not exceed. :-) See why | brought coffee to our meeting.. now
aren't you glad | wasn't there.

I'have attached the pool proposal for your review. | hope this is the right document you need, if not please do not hesitate
to call or ask.

Thank you for all you help and understanding with this project.

Warmly,

Gina Bundy
503-723-0855

1
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Page 1 of 1

Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 2:39 PM

To: Spir, Peter; Sonnen, John; Robinson, Michael C. (Perkins Coie)
Cc: Gina Bundy

Subject: Independent Weltand Consultant Report

Dear Mr. Spir:

Attached please find our wetland consultant’s report for inclusion in the official record as part of our final
written evidentiary submissions to City Council. Thank you.

Troy Bundy
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TERRA SCIENCE, INC.
Soil, Water & Wetland Consultants

June 7, 2010

Troy and Gina Bundy
1215 9th Street
West Linn, OR 97068

RE: Findings in Regards to Proposed Enforcement Order for Corrective Action and Civil
Penalty, DSL Enforcement File No. 7014-ENF

Dear Mr. and Mrs. Bundy,

On your behalf, I have reviewed the aforementioned letter from the Oregon Department of
State Lands (DSL) dated May 26, 2010 and have visited your property on several occasions. The
paragraphs below outline my findings as they pertain to the unpermitted removal of material
and placement of fill in wetlands on your property and the adjacent PGE Right-Of-Way
immediately behind (north of) your property (Tax Lot 8201 and 2200 on Clackamas County
Assessor’s maps 31E2AB and 31E2, Attachment A).

Site visits have revealed that a swimming pool, patio, and landscaping features have been
constructed within wetlands in the back (north) part of your property, a drainage ditch was
improved along the north property line, and landscaping was conducted within the PGE Right-
Of-Way. Within the landscaped areas and the drainage ditch, standing water was present along
with saturated soil conditions in the upper part of the soil profile. Emergent wetland vegetation
(horsetail, reed canarygrass) was re-establishing in the mulched borders of the landscaped areas
and within the lawn. Several soil samples taken near the patio and in the PGE Right-Of-Way
indicated varying depths of fill (2 to 6 inches) over the native soil. The fill material in the
landscaped areas was composed of sod or mulch over imported (non-native) soil. The majority
of the fill (in terms of volume) in the landscaped area on the PGE Right-Of-Way appeared to be
composed of the imported soil. Within the drainage ditch, 1 to 3 inches of coarse (3+ in.)
crushed rock had been placed in the bottom of the ditch.

The surrounding undisturbed site conditions consisted of slightly hummocky terrain with
various pockets of standing water and saturated soil conditions in the upper part of the soil
profile. Undisturbed wetland areas were dominated by non-native and invasive herbaceous
vegetation (reed canarygrass, blackberry, English Ivy) under a canopy of native and non-native
woody species (willow, cottonwood, escaped ornamentals). No natural drainage or stream was
observed within the immediate vicinity of the property although one is indicated on the LWI
map for the area (Attachment B). Soils are mapped as Wapato silty clay loam (hydric) and
Cloquato (non-hydric) (Attachment C). Soil profiles appear to more closely align with the
Wapato series.

While the overall Findings of Fact (Section II of the DSL letter) cannot be disputed, more specific
information and interpretation can be provided.

6. ‘The damage to the natural resource value is significant and/or the resource is not
expected to naturally self restore within one year’. While this statement is true for the

BERNER_Findings_Ltr_100602.doc 1 TSI-2010-0413

4710 S.W. Kelly Avenue, 1t Floor / Post Office Box 2100 / Portland, OR 97208-2100 /503-274-2100 / Fax: 503-274-2101
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TERRA SCIENCE, INC.
Soil, Water & Wetland Consultants

portion of the property that includes the swimming pool and patio, I am not convinced
that it correctly reflects the conditions for the remainder of the property including the
landscaped areas and drainage ditch. These areas, while altered, remain wetland if
utilizing the recognized delineation methodology as described in the U.S. Army Corps
of Engineers (Corps) Wetland Delineation Manual (‘87 Manual) and the Interim
Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Western
Mountains, Valleys, and Coast Region. That is, these areas have not been effectively
filled or altered in such a way so as to eliminate wetland conditions. The landscaped
areas and drainage ditch, while partially filled and/or excavated, continue to exhibit
wetland hydrology indicators (surface water and or saturation near the surface), exhibit
hydric soil indicators (depleted matrix and/or redox dark surface), and would likely
possess hydrophytic vegetation dominance should these areas be left fallow and
unmanaged as evidenced by the presence of hydrophytic vegetation already growing
throughout these areas (horsetail, reed canarygrass). In the absence of the managed
plant community (sod and mulch), the area would reflect the unmanaged vegetative
conditions present on the surrounding PGE Right-Of-Way.

Furthermore, their overall functional contribution and value in the greater landscape is
pretty minimal considering they are part of a vastly larger wetland complex
(Attachment B) that occupies this part of the landscape in West Linn. That is, the larger
wetland complex is of sufficient size to buffer any perceived or measureable losses to
wetland functions caused by the aforementioned impacts.

Regarding the Proposed Order for Corrective Action (Section VII of the DSL letter), some of the
items listed seem overly punitive and unnecessary in resolving the alleged violation. These are
outlined below:

1.

The requirement that a wetland delineation be conducted on the property and a report
be generated is unnecessary. It has already been acknowledged during a recent site visit
by DSL, the Corps, and Terra Science, Inc. (TSI, Jason Clinch) that areas impacted by the
swimming pool, patio, landscaped areas, and drainage ditch qualified (and still qualify
where not effectively filled, see above) as jurisdictional wetland prior to impacts. Some
specific removal and fill volumes for the swimming pool and patio area have been
provided by the contractor that did the work (Attachment D) while the areas of impact
and remaining volumes were roughly calculated during the recent site visits by TSI
(Attachment E). The table below summarizes the approximate impact areas and
associated volumes:

BERNER_Findings_Ltr_100602.doc 2 TSI-2010-0413
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TERRA SCIENCE, INC.
Soil, Water & Wetland Consultants

Pt Area Removal Volume Fill Volume
(acres/sq. ft.) (Cubic Yards) (Cubic Yards)

Pool/Patio/Landscaping on

0.03-ac./1,300 sq. ft. 178 CY* 2 *
Tax Lot 8201 (Bundy Property) 6,/ i 2CY

i itch al

Drainage Ditch along 0.02-ac./870 sq. ft. 32 CY <8 CY
Property Line
Landscaping on Tax Lot 2200

0.10-ac./4,350 sq. ft. N/A +47
(PGE Right-Of-Way) 46,/4,650 £q / <X
Total Impacts: 0.15-ac,/6,520 sq. ft. 1210 CY <77 CY

*From swimming pool contractor (Appendix D).

2a.

Generation and submittal of a site restoration plan to DSL for review is costly. Rather
than spending money on the generation of a site restoration plan along with the
potential for revisions from DSL, that money would be better spent through purchase of
wetland mitigation credit at an approved wetland mitigation bank, in-lieu fee payment,
or contributing to another site-specific restoration project, agency, or non-profit capable
of successfully managing long-term restoration projects.

Removal of the drainage pipe along the property line is both unnecessary and costly and
potentially damaging to the house and health of the inhabitants. The area drains and
drainage pipe were placed in the existing ditch in 2003 during construction of the home
as a measure to prevent surface water from entering the crawl space under the home
where it could compromise the foundation and grow mold during wet conditions. It is
unknown as to when the ditch was improved (pre-2003). The drainage ditch, area
drains, and pipe were placed along the property line so that they would catch surface
runoff from the lawn behind the house and not direct it toward the foundation. As
mentioned above, these areas along with the landscaped area on the PGE Right-Of-Way
continue to qualify as wetland and function much as they always have. That is the ditch
and drainage only intercept a small amount of surface runoff and have no significant
draining effect on the surrounding wetland areas. These areas continue to exhibit
saturation soil conditions at or near the surface and have small areas of standing water.
The naturally occurring vegetation (horsetail, reed canarygrass) is beginning to grow
throughout these areas and does not appear to have been affected by the presence of the
drain.

Removal of the fill material and sod within the PGE Right-Of-Way and restoring this
area to its natural condition would be costly, non-productive, and require intensive
maintenance/ management in order to prevent encroachment by the surrounding non-
native and invasive species such as reed canarygrass, blackberry, and English ivy.
Unless the entire right-of-way and surrounding natural areas on adjacent properties are
restored and all of the non-native vegetation removed, restoration of this area will very
likely fail in the long run. Rather than spending money on a risky attempt at onsite

BERNER_Findings_Ltr_100602.doc 3 TSI-2010-0413
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TERRA SCIENCE, INC.
Soil, Water & Wetland Consultants

2b.

restoration, it would be better spent through purchase of wetland mitigation credit at an
approved wetland mitigation bank, in-lieu fee payment, or contributing to another site-
specific restoration project, agency, or non-profit capable of successfully managing long-
term restoration projects.

Should restoration ultimately be required for the impacted areas, the planting density
proposed (1600 plants/acre) is extremely high and not reflective of the natural
conditions observed within the undisturbed areas within the vicinity of the property.
Not only would competition between plantings result in a potentially high rate of die-
off, to spend significant money on costly nursery stock and the associated labor required
for installation, knowing that some of it will very likely not survive, appears to be a
waste of funds that would be better used toward a specific project, in-lieu payment, or
mitigation bank purchase with a better chance of success elsewhere.

In summary, it appears that the wetlands on the properties identified have been impacted
through construction of the swimming pool, patio, landscaping, and improvement of a drainage
ditch. While the impacts themselves are indisputable, the level or significance of the impact to
the surrounding natural resource appears to be fairly minimal. The majority of the impacted
area continues to exhibit wetland characteristics and maintains most of the functions present in
the surrounding undisturbed wetlands. Furthermore, much of costs that would be associated
with conducting a wetland delineation and compiling a site restoration plan along with the
costs associated with implementing the site restoration plan would be better utilized toward the
purchase of wetland mitigation credit, in-lieu fee payment, or contributing to another site-
specific restoration project, agency, or non-profit capable of successfully managing long-term
restoration projects.

Cordially yours,

TERRA SCIENCE, INC.

Jason Clinch
Wetland Biologist

Enclosures

cc: Mike Robinson, Perkins Coie LLP
Steve Pfeiffer, Perkins Coie LLP

BERNER_Findings_Ltr_100602.doc 4 TSI-2010-0413
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ATTACHMENT A

Tax Lot Maps

4710 S.W. Kelly Avenue, 1st Floor / Post Office Box 2100 / Portland, OR 97208-2100 /503-274-2100 / Fax: 503-274-2101
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ATTACHMENT B

LWI Map, West Linn, OR

4710 SW. Kelly Avenue, 1st Floor / Post Office Box 2100 / Portland, OR 97208-2100 /503-274-2100 / Fax: 503-274-2101
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ATTACHMENT C

Soil Map - Clackamas County Area, OR

4710 S.W. Kelly Avenue, 1st Floor / Post Office Box 2100 / Portland, OR 97208-2100 /503-274-2100 / Fax: 503-274-2101
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Soil Map—Clackamas County Area, Oregon

Map Unit Legend

Clackamas County Area, Oregon (OR610)
Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI
19 Cloguato silt loam ‘ 43 10.4%
6777 - ” Newberg fine sandy loam J 7 7 6.5 - 15;%
84 ~ Wapatosilydayloam R 247  60.1%|
788A - - Willarﬁette silt I;);m, wet, 0 to 3 percent slopes 7 0.;7 o B 1.;&7
91C - 7 ”Woodrbri.lrn silt loém, 8 to 15 percent ;slopes 7 5.07 - o 12.2%
Totals for Area of Interest 7 N 7 41.2 a o 100.0%7
USDA  Natural Resources Web Soil Survey 6/2/2010
Conservation Service National Cooperative Soil Survey Page 3 of 3
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ATTACHMENT D

Receipts for Pool, Patio, and Landscaping

4710 S.W. Kelly Avenue, 1st Floor / Post Office Box 2100 / Portland, OR 97208-2100/503-274-2100 / Fax: 503-274-2101
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Anderson Poolworks

Invoice

24008 SW Morgan Lane
DATE
Sherwood, OR 97140-8400 sl
83142009 12-4263
BILL TO %%%% #
Gina & Troy Bundy - ‘ /
1215 9th Street ]
West Linn, OR 97068 /
PROJECT TERMS
| Due on receipt
DESCRIPTION AMOUNT
10,675.80

Progress billing, (30% per contract based on currert contract amount of
$35,586.00).

WI. -

178 cubic yards pool excavation spoils export from site 0 Aaderson Poolworks

yard.

CubiC yards crushed grave! import.

> 1,064.75

Thank you for your business. Total

§$11,740.55

Payments/Credits ¢, 1,740.55

Balance Due $0.00

92
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ATTACHMENT E

Wetland Area of Impact and Volume Calculations

4710 SW. Kelly Avenue, 1¢t Floor / Post Office Box 2100 / Portland, OR 97208-2100 /503-274-2100 / Fax: 503-274-2101
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The National Society of Consulting Soil Scientists, Inc.

WWW.NSCSS.0rg 800 535-7148 tel 208-263-7013 fax
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 3:19 PM

To: Spir, Peter

Cc: Robinson, Michael C. (Perkins Coie)

Subject: FW: Please Review. Your assistance is needed.
Mr. Spir:

This email was omitted in error from my signed supplemental submission. Please attach it
to my supplemental rebuttal in the official record. The key date is 2/2/10.

Thank you,
Troy S. Bundy

————— Original Message-----

From: Galle, Patti [mailto:pgalle@westlinnoregon.gov]
Sent: Tuesday, February 02, 2010 1:07 AM

To: Troy S. Bundy

Subject: RE: Please Review. Your assistance is needed.

Trovy,

Can you call me as soon as possible? Early morning is great. I have a meeting starting
l0am and won't be available until noon. If you call between noon and 1lpm call the cell
phone 503-309-2405, also, after 2:30pm. Otherwise, call the home phone 503-636-0714 in

the morning.

Patti

From: Troy Bundy [TSB@hhw.com]

Sent: Tuesday, July 14, 2009 2:51 PM

To: Galle, Patti

Subject: Please Review. Your assistance is needed.

Dear Mayor Galle:

My family and I have been West Linn residents for the last 7 years. My wife, Gina, is an
emergency room nurse, and I am a partner at my law firm, in Portland. Our sons are Logan
(8) and Cole (4). We live at the bottom of 9th Street, in Willamette. Our home is
situated at the bottom of a hill and is bordered in the front and back by wetlands, which
we have been maintaining. The rear wetland is actually a PGE easement; power lines are
suspended by several towers situated throughout the easement and running the length of our
back yard. (photos attached). Maintenance of the area has included our efforts at
clearing blackberry brambles, fallen trees, and other debris. West Linn P.D. and the
power company has thanked us for our efforts on more than one occasion. Power lines are
affected fairly often as tree limbs fall throughout the winter. Our only neighbors are to
the right and left of our home: The Walkers and The Evans. Between the six of us, we have
seven children sharing the area.

The short story is that we need your help. After saving for many years, we finally put
away enough money to improve our back yard. Part of our plan included the construction of
a small swimming pool. The pool was to sit adjacent to our home, near our back patio and
well-within our back yard. We have worked with John Nomie, in city planning, for over a
year now. Our initial $10,000 construction deposit was paid, and the final step before
construction of our improvement was our permit.

We learned today that our permit application was denied. Mr. Nomie informed us that, last
year, the "wetland set-back" was expanded to include our back yard under the Water
Resource Protection Act. Unlike most other West Linn residents, we cannot modify our own
back yard. So, on behalf of the three families that have been looking forward to the
pool, we are respectfully requesting to be allowed to construct our pool, which would rest
in our own back yard and be completely up to code. Moreover, our plan is to continue
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incorporating native plants and grasses into the landscape design, in keeping with the
surrounding area.

Bluntly, the spirit of the Act is unaffected by our construction. Actually, there is no

water in the area; there are no streams, creeks or rivers. Further, there are no standing
bodies of water at all. The area is essentially a dry, narrow, wooded area that power
lines traverse. Placing a pool into our back lawn will not affect water quality, flooding

or erosion, which is what the Act specifically addresses. Since it is already in our back
yard, we are also not affecting native grasses, plants, or wildlife in any way whatsoever,
other than to promote them. We are not digging in the wetland and we are not intending to
create a giant, rectangular monstrosity in the middle of our own little paradise. We
simply want to create an aesthetically-pleasing and useful environment for ourselves, our
neighbors and our children in our own lawn. Our incorporation of additional native fauna
will actually promote the purposes of the act, rather than conflict with it. Quite
frankly, our neighbors closer to the river (in front of our home) have adapted their
wetland for use as grazing pasture for livestock and even a motocross track. We have
always respected and maintained our section of wetland with great care, and the granting
of our permit will not in any way cause harm to our environment. In fact, one of the
primary reasons we purchased the home was because of its location and surrounding beauty.
We would not do something that would detract from its beauty.

Please give us a moment of your time to discuss this further in person, if necessary, or
call/write with any question you might have. We have attached several photos that might
assist you: The "Corner View" depicts the general area for the proposed pool and stone
patio. "Top Floor Neighbor" depicts the view from the top floor of our home and you can
make out our neighbors' play structure and trampoline in their back yard. "Top Side
View" 1is probably the best photo that shows the proposed pool area adjacent to the
boulders (the pool was to be lagoon-shaped) . And "Top Floor" shows the woods with power
lines behind our home.

Thank you,

Troy, Gina, Logan, and Cole Bundy
1215 9th Street
West Linn, OR 97205

Home: (503) 723-0855
Troy's Cell: (503) 703-2052
Gina's Cell: (503) 816-5032

tsb@hhw. com

ginabundy@comcast .net
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July 23, 2010

Michael C. Robinson

Perkins Coie

1120 N.W. Couch Street, Tenth Floor
Portland, OR 97209-4128

RE: Mr. Peter Spir’s Staff Report Presentation to the City Council of West Linn.

Dear Mr. Robinson,

On the Bundy’s behalf, I have reviewed Mr. Spir’s staff report presentation to the West Linn
City Council and find it quite reprehensible that much of the information presented is
inaccurate and not representative of the facts and technical findings in regards to wetlands,
waterways, and their functions and values. I am unsure of Mr. Spir’s experience in delineating
wetlands and assessing or evaluating wetland functions and values but I know from personal
experience that it requires quite a bit of technical training and years of experience in the field
(that is conducting wetland delineations and functional assessments) to be able to conduct such
work fairly and accurately. As such, I have summarized and discussed some of these
inaccuracies of the staff report presentation in the following paragraphs:

2001 Aerial Photo. Wetland and Natural Drainageways, Page 5

Page 5 of Mr. Spir’s presentation depicts a 2001 aerial photo with wetlands (yellow dashed line)

and nature drainageways (light blue solid line) superimposed. The caption mentions that AKS
identified the principal drainageway in their 2000 wetland report. However, the delineation
map shows no such drainageway and only the wetland boundary. The origination of the
meandering blue line depicting the drainageway is uncertain but it did not come from the AKS
report as Mr. Spir indicates.

Wetland Boundary and Local Wetland Invéntory, Page 6

Page 6 of Mr. Spir’s presentation depicts a more recent aerial (date unknown) with the AKS
wetland boundary and the LWI extents superimposed. First and foremost, it is apparent that
the City of West Linn and Mr. Spir put a lot of fajth in the abilities of AKS Engineering &
Forestry to accurately delineate the wetland boundary for this property back in 2000 even
though DSL rejected the report due to a litany of inaccuracies, improper use of the delineation
methodology, improper data collection, and improper interpretation of the data collected. It is
hard to come to the conclusion that AKS were experts based on the comments provided by DSL
in their review of the report. The fact that the City accepted the wetland delineation report and
identified wetland boundary without requiring concurrence from DSL is remarkable since it is
highly unlikely anyone on the City’s staff at the time had sufficient wetland expertise to make
that determination on their own. However, the City did accept the report (and boundary) and
directed AKS and/or Mr. Handris to plat the conservation easement on the basis of that
boundary (see page 11 of staff report presentation).

BERNER_Robinson_Ltr_100723.doc 1 TSI1-2010-0413
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Even though the report and boundary were and are clearly inaccurate (when compared to
contemporary conditions), identification of the wetland boundary and conservation easement
on a plat map would indicate to most people who view it that wetland only occupies a very
small portion of the backyard along the north property line. The house, the pool, and the
majority of the backyard are not in wetland according to the plat map (see page 11 of staff
report presentation).

Contemporary conditions clearly indicate a greater portion of the property would likely qualify
as wetland under current wetland delineation methodology but it is hard to say what the effect
construction of the homes in 2002 may have had on the original extent of the wetlands.
Construction of new buildings sometimes requires scalping (excavating) down to subsoil for
building and foundation stability. This action could thus make it appear wetter than it was
historically because any shallow water table present would now be nearer to the surface. The
Google Earth image dated April 30, 2002 (Attachment A) appears to confirm that vegetation
clearing and/ or scalping occurred prior to home construction. Ironically, the Google Earth
image somewhat contradicts the results of the Local Wetland Inventory (LWI, Attachment B)
that Mr. Spir also references in his presentation (see page 6 of staff report presentation). The
LWI shows more wetland on the Bundy property than was indicated in the AKS report even
though data for the wetland identified as WI-02 was collected on April 4, 2002 while
construction of the homes was going on (as indicated by the April 30, 2002 photo, Attachment
A).

It should be noted that DSL specifies that LWI's are for use as planning tools only and not to be
used as a substitute for detailed delineation of wetland boundaries (i.e., the AKS report) and

~determining extentof wetland impacts from ground-altering site work: On this basis, it would-
seem apparent that the LWI is moot and should not be relied upon or used for determining the
extent of potential impacts or that it trump an accepted delineation (accurate or not). It appears °
that some of the information in the slides presented by Mr. Spir (specifically, page 6 of the staff
report presentation) appears to misrepresent the extent of wetlands on the property and
subsequently the impacts alleged to occur.

Wetland Boundary and Water Resource Area (WRA) Transition and Setback, Page 8

Page 8 depicts a more recent aerial photo (date unknown) with the AKS wetland boundary
(black dashed line), the WRA transition and setback area (orange hatch), and a very different
alignment of the drainageway (light blue solid line) superimposed. The origination of this
drainageway line is still unknown and the depicted alignment does not reflect that which is in
the field. Clearly, the drainageway occurs along the Bundy’s property line and not setback into
the PGE property as indicated on this slide presented by Mr. Spir.

Wetland Conservation Fasement, Pages 11 and 12

Page 11 depicts the platted wetland conservation easement (orange line) that was recorded in
2001 and originated as a setback from the wetland boundary determined by AKS in 2000. Page
12 depicts the same easement on a recent aerial photo (date unknown). By recording this
easement, it appears that the City has acknowledged and accepted, the wetland boundary
determined by AKS and thus should acknowledge that the pool, patio, and most of the
landscaping do not occur within wetlands as mentioned on page 2 of Mr. Spir’s staff report.

BERNER_Robinson_Ltr_100723.doc 2 TSI-2010-0413
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Conservation Easement Language, Page 13

Mr. Spir points out the language of the conservation easement and specific activities that are
prohibited. Several of these items are inaccurate or moot. Specifically:

Construction of buildings, fences....

No buildings or permanent fences have been constructed at the back of the Bundy property or
on the PGE property. Itis my understanding that the fence that was erected around the pool
area was at the direction of the City due to concerns by the neighbor to the west (Mr. Evans)
and that the fence along the property line with the Evans’ was built by the Evans.

Removal, destruction or cutting of trees or plants (except removal of Himalayan blackberry, poison oak,
English Ivy), planting of non-native trees or plants including lawn or disturbances or change of the
natural habitat in any manner...

While the Bundy’s acknowledge the removal of several dead trees from the PGE property that
had fallen and damaged their property (with the consent from PGE), they did not remove any
live trees. They removed non-native Himalayan blackberry and English ivy along with non-
native (and highly invasive) reed canarygrass that had formed dense mats on the PGE property
and in the ditch (and which smothers native vegetation and when dead and dry poses a severe
fire hazard). It should be noted that reed canarygrass (in addition to blackberry and ivy) is
listed by the State of Oregon as an invasive species and is recommended for eradication by
Oregon Department of Agriculture where it occurs. The Bundy’s also acknowledge installation
of sod and planting of severalnon-native shrubs, forbs, and deceorative grasses on their

property and the PGE property. However, they have expressed agreement to replace the
plantings with natives suitable to the wet environment. DSL acknowledged that placement of
the sod will actually help plantings survive by thwarting the invasive reed canarygrass and
allowing plantings to not get smothered. Lastly, to consider the PGE property or the Bundy’s
backyard as ‘natural habitat’ is a bit of a stretch considering the backyard was already lawn and
the majority of the PGE property was dominated by non-native and invasive species such as
Himalayan blackberry, English ivy, and reed canarygrass. Removal of these species should not
incur punitive action.

Changing of the topography through the placing of soil or other material such as land fill...

When the Bundy’s acquired the property, there were several piles of dirt, fill, construction
debris, and trash in their backyard and on the PGE property. The Bundy’s removed the
majority of this debris. They acknowledge flattening and tilling the remaining material and
placing sod and mulch over it to prevent erosion. Removing a garbage dump and hazardous
material should not incur punitive action.

Manipulation or alteration of natural water courses, marshes or uses detrimental to water purity,

drainage, flood control, water conservation, erosion control, soil conservation, fish and wildlife habitat
preservation.

BERNER_Robinson_Ltr_100723.doc 3 TSI-2010-0413
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Several slides presented by Mr. Spir (pages 19, 29, 30, 31, 40) indicate that the activities that
allegedly occurred had some severe detrimental effect on the wetland functions of storm water
treatment, storm water detention, erosion control, and fish and wildlife habitat. Mr. Spir even
suggests that these functions have been eliminated by virtue that the wetlands have been
eliminated. Considering that during the field visit with Mr. Spir, Ms. Anita Huffman (DSL -
Clackamas County Permit Coordinator), Ms. Kristin Hafer (Corps - Biologist/ Permit
Coordinator), and myself on May 5, 2010, all parties involved (with the possible exception of
Mr. Spir) agreed that the wetlands continue to persist on the PGE property and the Bundy
property as evidenced by the presence of standing water and/ or saturated soil conditions at the
surface throughout the area and through the presence of wetland vegetation (reed canarygrass
and horsetail) emerging through the sod and mulched areas. As a matter of fact, further
discussion between me, DSL, and the Corps indicated that removal of the non-native reed
canarygrass, blackberry, and English ivy (all Oregon listed invasive species) from the PGE
property may have actually improved the habitat for wildlife. Furthermore, the effect of the
drainage pipe appears to be negligible to the functions of storm water treatment and detention
since the area continues to detain water thus allowing sedimentation. The area affected is
sufficiently small when compared to the greater extent of the adjacent wetlands that any
detrimental effect would be immeasurable. No erosion was observed on the property. If the
drainage was indeed excavated, the functions for storm water detention and treatment would
actually increase due to increased length (time) of residency of said water. As for diversion of
water from the downstream wetlands, the wetlands on the Bundy property are part of the very
same wetland where the drain discharges. As such, no downstream draining of wetlands is
occurring. Lastly, there is no indication of fish habitat on the property nor does it appear to be
connected to or provide any fish habitat per the LWI data sheets for the wetland (Attachment
B).

Regardless, even though the wetlands on the Bundy’s property have been slightly altered but
not been effectively filled (that is, eliminated by virtue of filling), the Bundy’s have agreed to
revegetate the areas on the PGE property that have been landscaped and also revegetate the
drainage ditch. Such revegetation efforts would improve wetland functions of wildlife habitat,
stormwater detention and treatment, and provide support of the characteristic vegetation of
these type wetlands.

Photo of Drainageway Along Bundy’'s North Property Line and PGE Property, Page 17

The caption of this photo incorrectly states that the mulch and rock inhibit the growth of
vegetation along the drainageway. Observations made during several site visits indicated
horsetail and reed canarygrass where indeed growing up and through said material.

Photo of Flooded Drainageway, Page 19

The caption of this photo incorrectly states that the installed drainage pipe diminishes water
levels that sustain downstream wetlands and that storm water flow is accelerated due to loss of
in-channel vegetation, straight trench design, and loss of adjacent wetlands which detained and
treated water. Clearly, as mentioned previously and as the photo depicts, the effectiveness of
the drain pipe is negligible since stormwater is obviously not draining from the site.
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Furthermore, the drain pipe discharges into wetlands that are continuous with the wetlands on
the PGE and Bundy property (see LWI map, Attachment B) and thus hydrology is not severed
or diminished to downstream wetlands. Storm water flow is negligible considering the flatness
or lack of grade to the site. Also, the drainage or ‘trench’ was not designed by the Bundy’s.
Lastly, as mentioned previously, the adjacent wetlands were not lost and continue to function
much as before in detaining and treating water.

Of further note, the inset caption mentions insinuates that the Bundy’s replaced the natural
drainageway and removed the values and benefits of a natural drainageway and vegetative
canopy. Of the contrary, page 31 of the report states that the former owner straightened and
improved the drainage and not the Bundy’s. The Bundy’s simply added the drain pipe, rock,
and mulch.

Photo of Development Activity, Page 22

This caption of the photo states that there is cleared, graded, and filled wetland. For
clarification and as acknowledged by representatives from DSL, the Corps, and myself, the
wetland has not been effectively filled (eliminated) and continues to maintain the majority of its
functions. As indicated in the photo, the amount of fill is minimal as evidenced by the root
crown of the tree being exposed and not under the surface of the alleged fill. This was the case
for all the observed trees and shrubs on the PGE property. Furthermore, grading activities
involved mostly removal of construction debris, fill, and garbage with minimal flattening and
tilling occurring to provide placement of the sod.

2008 Aerial I;hotE)Shoiwmg Grading at Rgar 6f Propérty and on PGE Land, l?age 24

Interpretation of this photo by Mr. Spir is incorrect. The alleged grading indicated on the PGE
property is nothing other than typical vegetation mowing. The area appears to be dead reed
canarygrass and not bare dirt (see Attachment A for the contrast of what grading looks like).

Planning Director Findings, Page 25

As mentioned previously, Mr. Spir appears to be overstating the facts without providing the
details or an adequate (and truthful) explanation as to what has happened. Specifically:

-Graded their rear yard and wetlands (WRA) on PGE property to the north.

As mentioned previously, much of the grading in the Bundy’s backyard occurred prior to or
during construction of the home before the Bundy’s owned it. Grading activities on the PGE
property involved mostly removal of construction debris, fill, and garbage with minimal
flattening and tilling occurring to provide placement of the sod.

~ Removed native vegetation in the rear yard and on PGE property (WRA).

Removal of vegetation in the backyard occurred concurrently with the grading in the backyard
which was done prior to or during construction of the home before the Bundy’s owned it.
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Furthermore, the majority of vegetation removed was non-native and invasive species such as
Himalayan blackberry, English ivy, and reed canarygrass. None of this is native nor should it
be represented as a natural community.

- Modified drainageway at their rear property line. The natural drainageway was replaced by a trench
2001-2003. Appellant subsequently lined the trench with rock or gravel to create a 9-15 inch deep
channel.

As mentioned previously, the Bundy’s did not modify the trench from its original alignment. A
former property owner did. The effect any such modification is negligible in terms of its overall
effect on wetland functions such as storm water detention, storm water treatment, erosion
control, flood control, dewatering of wetland, loss of wildlife habitat.

- Installed piping to direct water from trench to wetlands to the south of house.

Again, the effect on wetland hydrology and function is negligible. As shown in the photo on
page 19 of the staff report, the drain pipe appears almost non-functional. Downstream
wetlands are not being dewatered since the pipe discharges to the downstream wetlands.

- Installed non-native grass, trees, plants and bark mulch in their rear yard and on PGE property.

As recognized by wetland specialists from DSL, the Corps, and myself, replacing a mostly non-
native (and invasive) vegetative community with another non-native (but not invasive)
community was potentially beneficial to wildlife functions. Regardless, the Bundy’s have
chosen to replace the non-native vegetation planted on the PGE property and along the
drainage with a suite of native vegetation that will provide additional wildlife habitat and
wetland functions.

Acknowledgement of Wetland and Fill Material, Page 28

Again, Mr. Spir selectively quotes previous correspondence with DSL and the Corps without
putting any of the material in context. The statement regarding “...50 cubic yards of material
within waters of the state...” is mostly in regards to the swimming pool and patio being located in
wetland. As mentioned previously, DSL rejected the wetland report by AKS and contends that
much more of the property is likely to qualify as wetland than what the City identified when
they accepted the faulty and incorrect AKS report in platting the conservation easement. For
DSL and Corps purposes, the extent (that is boundary) has not been determined and is not
needed for the purposes of DSL’s consent order.

The Corps quote specifically states that “The site visit revealed that a pool, patio, and landscaping
MAY (emphasis mine) have been placed within wetlands in the backyard of your residence...” In no
way should that acknowledge that the activities actually occurred in wetlands. The Corps has
acknowledged that they would not pursue an enforcement action because, regardless of
wetland presence or not, the activities conducted are something they would typically permit
and the potential wetland impact acreage is sufficiently small so as to not require mitigation.

BERNER_Robinson_Ltr_100723.doc 6 . TSI-2010-0413

4710 S.W. Kelly Avenue, st Floor / Post Office Box 2100/ Portland, OR 97208-2100/503-274-2100 / Fax: 503-274-2101

Agenda Packet as of August 31,2010 Page 236



TERRA SCIENCE, INC.
Soil, Water & Wetland Consultants

Selected Staff Findings, Pages 29-31

At least some of the staff findings by Mr. Spir do not reflect accurately what exists onsite. Many
of the findings appear to be naive opinion and not based on a clear understanding of wetland or
waterway functions and interpretation of field observations. Specifically:

CDC 32.050(B) Proposed developments shall be so designed as to maintain the existing natural
drainageways and utilize them as the primary method of stormwater conveyance.

Staff found that natural drainageways existed on PGE property and along the common PGE-Bundy
property line based on AKS wetland study, the Surface Water Management Plan, plus DSL and staff site
visits which identified a broader pattern of natural drainage on the adjacent upstream/undisturbed

property.

According to an e-mail dated June 8, 2010 from neighbor Jay Walker; The water accumulation problem
was mitigated April 2008 by repair of the drainage in the back yard. We re-graded the small ditch and put
in 3-inch basalt to stop erosion. The Bundy’s also cleared their "ditch” at that time and put in the same
basalt rock.”

By modifying the trench along the rear property line and removing native vegetation the appellants
destroyed many of the functions of the natural drainageway (storm water treatment, detention, and
habitat area). Pipes directing storm water to the south of the property diminish downstream water flows
which will impact the wetlands northeast of the Bundy property.

The applicant fails to meet criterion of maintaining existing natural drainageways.

Considering the Bundy’s did not design or modify the existing natural drainage alignment to its
current alignment (the previous owners did) and the drainage between the Bundy property and
PGE property continues to be the primary method of storm water conveyance, this seems
somewhat of a moot point. Regardless, of the original alignment prior to any modifications by
any property owner, the drainage still operates much the same. Any modifications that have
taken place have been token and have had an immeasurable effect on functions such as storm
water treatment, detention, and habitat. Installation of drain pipes has had no effect on
downstream wetland resources nor does it appear to be dewatering the immediate vicinity
significantly. Removal of non-native and invasive vegetation is generally considered a
functional lift to wildlife habitat. Regardless, the Bundy’s have proposed to revegetate the
drainage with an abundance of native species in hopes of thwarting the surrounding non-
natives and invasives from taking over.

32.050(C). Development shall be conducted in a manner that will minimize adverse impact on water
resource areas. Alternatives which avoid all adverse environmental impacts associated with the proposed

action shall be considered first.

Staff finds that the house was correctly built outside of the conservation easement and existing wetland
setbacks to avoid or minimize adverse impacts.
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In contrast, the modifications and development, such as constructing a pool, patio, extensive grading,
redirecting storm water, filling wetlands, removing trees, elimination of habitat areas etc. resulted in
significant adverse environmental impacts. There was no apparent attempt to minimize the adverse
impacts. Loss of on-site wetlands was 100%. A significant portion of the wetlands on PGE property was
eliminated.

The criterion is not met.

These staff findings are simply incorrect. There is was no significant adverse impact. As stated
previously, the subject property still qualifies as wetland and functions much the same as it did
before. Most of the extensive grading was conducted during home construction and prior to
the Bundy’s ownership. Much of the grading on the PGE property was for removal of existing
construction debris, fill, and trash. This area also remains wetland as evidenced by the presence
of saturated soil conditions and or standing water during early to mid- spring. Replacement of
mostly invasive species with sod and ornamental and (in the near future) natives will provide
significant functional lift for wildlife habitat. The volume of storm water redirected via the
drain pipes is insignificant and has no effect on the surrounding wetlands nor downstream
wetlands. Lastly, the majority of activities regarding the pool, patio, and associated
landscaping on the Bundy property occur outside of wetlands as accepted by the City of West
Linn.

32.050(1) Sound engineering principles regarding downstream impacts, soil stabilization, erosion control,
and adequacy of improvements to acconumodate the intended drainage through the dramage basin shall be
used. Storm drainage shall not be diverted from its natural watercourse,

The staff finds that the storm drainage was diverted from its natural watercourse as depicted on the 2000
AKS delineation. The natural drainageway was believed to have been straightened by a prior owner or
builder/developer (per letter from Mr. and Mrs. Paulsen page 5 paragraph 7 of late submittals) but the
appellant fortified it with gravel and rock. The installation of pipes by the appellant has diverted
stormwater flow. This in turn has modified and diminished the water amounts in this drainage basin and
in downstream wetland areas.

By channelizing the drainageway and removal of in channel vegetation, the positive storm water
detention and treatment benefits have been eliminated.

The record shows no evidence that the applicant practiced sound engineering principles regarding
downstream impacts, soil stabilization, erosion control, providing adequate drainage and proper
permitting. In a June 3, 2010 e-mail, Mr. Bundy states to Mr. Evans: “I've never disputed putting in
drains or laying gravel anyway”. (page 54 of the recent submittals packet)

Therefore the criterion is not met.

First, AKS never mapped the drainageway in their delineation report. The origination of its
alignment as depicted in the staff report in unknown. Second, you will finally see that Mr. Spir
acknowledges that the Bundy’s did not change the alignment of the drainage as he has so often
described up until now in his report. The Bundy’s acknowledge installing the drain pipes but
the water amounts have no way been significantly modified or diminished to the drainage
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basin or downstream wetlands. In fact, drain outfall is within the same wetland and drainage
basin. As depicted in a photo from the report (page 19 of the staff findings report), storm water
detention and treatment has clearly NOT been eliminated. The effect of the drain pipe is
negligible. Further observations by DSL and Corps staff and myself clearly indicate the area in
question continues to maintain its wetland characteristics and functions. The last part of this
statement is rather confusing in that the applicant must provide “adequate drainage”. It seems
Mr. Spir wants adequate drainage yet maintain storm water detention. I would ask which is it?
Regardless, there was no evidence of erosion problems onsite.

Mr. Robinson, I hope my review of the staff report presentation and findings are helpful. It
appears a lot of the information presented was inaccurate and/or misrepresented. Clearly,
much of it was taken out of context and it does not give the entire picture of what has occurred
or what has been said. I find it quite ironic that so much latitude has been given to a non-
wetland professional in determining the technical aspects of wetland delineation and functional
attributes. Please let me know if I can be of further assistance.

Cordially yours,

TERRA SCIENCE, INC.

Digitally signed by Jason Clinch

J a S O n DN: cn=Jason Clinch, o=Terra

Science, Inc., ou=Project Manager,
- email=jason@terrascience.com,
=US
CI I n C h E)ale: 2010.07.26 15:58:56 -07'00
Jason Clinch B
Wetland Biologist

Enclosures

cc: Troy Bundy
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ATTACHMENT A

April 30, 2002 Aerial Photo
(Google Earth)
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ATTACHMENT B

Local Wetland Inventory Map & Data Sheets
(West Linn, Oregon)
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Vest Linn Goal 5 Inventory
etland Assessment Summary Sheet

etland Code: WI-02 Field date: 4/4/02
X etland:Class: PFO, PEM Investigators: TB, LW, AK
ethod: [X] on-site N uff-sne g . Observation point: 9" Street

] ] 'Hydrologxc Sensitivity| Enhancement| Education |Recreation| Aesthetic
Question |Habitat Habltat Quality-| Control |[toImpact] Potential " Quality
1 1 a a b a a S a b b g
2. - a 2 a freea 7 b ¢ b a b
3 a ¢ a a C; n/a b & ¢
4 ¢ a a b a a a - b a
5- a c a a . a ‘a b b b
6 a b C .. c a b b b - b
1 a a )
8 &
Descrptor| some - |degraded|degraded| intact ‘| potential.| . hiph ' potential | potential |not pleasing
RN § 4 ¢ Y
Exclusions. Wetland is not locally significant if one of thefollowing conditions applies: _ Yes | No
1. Wetland is artificially created entirely from upland AND is either: ) O X
a) created for the purpose of.controlling, storing, or maintaining stormwater; )
b) used for active surface mining or active log ponds;
c) a ditch without free-and open connection 1o datural waters of the state 2nd no food or game fish;
d) less than one acre in size and created unintentionally from irrigation or construction; or
e) created for the purpose of wastewater treatment, cranberry production, farm or stock watering,
settling of sediment, cooling industrial water, or as a golf course hazard.
2. Wetland or portion the‘r'é:,of is contaminated b 1hazardous substances, materjals or-wastés pex 141-086. mE X
LT d :
LSW Cntena “Wetland is locally. significant if it meets one’ or more of the following critena: : x ;
1. Wetland provides “diverse” wildlife habitat. 0 1 X
2. Wetland provides “intact” fish habitat. . I
3. Wetland provides "“intact” water quality function." (]
4.  Wetland provides "“intact” hydrologic control function. X E
5. Wetland is less than % mile from a DEQ water-quality limited water body (303 (d) list) and the ) U
wetland’s water quality function is described as “intact” or “impacted or degraded.” _
6. _Wetland contains one or moré rare plant communities. - X
7. Wetland is inhabited by any species listed federally as threatened or endangered, or state listed as - L] X
sensitive, threatened or endangered. ) )
8. Wetland has a direct surface water connection to a stream segment mapped by.-ODFW as habnat for O X
indigenous anadromous salmenids, and has “mtact" or “1m acted or de; adcd” fish habitat function., . . |
.:&. P" )7 R y.
Ophonal LSW Criteria. Wetland is Jocally 51gn1ﬁcanl ifit meets one or more of the following criteria: ) ‘ .
1. Wetland represents a locally unique native plant community AND provides: 0 ‘™
a) “diverse habitat” or “‘habitat for some wildlife species”, :
b) “intact” or “impacted or degraded” fish habitat;
¢) “intact” or “impacted or degraded” water quality; or
d) “intact” or “impacted or degraded” hydrologic control.
2. Wetland is publicly owned and has “educational uses” and such use is documented fr that site. . ] X
& < % R e Tz
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WEST LINN LOCAL WETLAND IN’VEI\TORY

Wetli:nd:’, . C)f 7%7(‘ S Code: w/—@z
~ Location (add/tax lot): ' . Plot #s (or off-site) =7
—% Cowardin/HGM class: . VA PO 5p v <y Field date: (/-1/212,

Récent Weather Gyt Investigators: 2'@ LW, A 4
Z : ' - ; .

Summary (topa, land use, basis)

Has the soil, vegetation or hydrology been significantly disturbed? }J& 4 )

Trees __%Cover 790 Herbs % Cover

Species /. status % Cover Dom. _ Species/ status % Cover . Dom.

FRLA ~— #ew e O, opg FRL - (b oS —
S{‘VN‘-J L2 P carfy 4 o 90 /’
“Mcu/ Z \ Lux«u Epree |
/ﬁ/fmua oV A - = e~

Sapling / Shrub o .. % Cover 5 o B : :

,“\‘ew:,w.- gue et FRC W\ 3 o

Sedoy of, - Elitw iz 245 v

/nﬂl/?) - aL\'
Oherspecies: (L ABE ; (b Grahe 'n Saug oo R BH_ _
Percent of species e OBL FACW,FAC: g3 ngz, ‘/éfwg vie, on spfj, /U.J.Kr_aw km/LcuwM

Cr"e*la mct"

Drainégc class:

~On hydric soils list? ol T s
Depth Horizon Color  Redox Cv:mcenn-ations$ Redox Depletions* Texture Structure
[P pVg’-%// Lol Sin ‘&-{m 2.4 PR 4/¢ u[df% AR
12[- )% , n /‘Mﬂw Hos, plow e 1 o

Hydric Soil Indicators

Histosol Concretions / Nodules (w/in 3"; > 2 mm)
_____ Histic Epipedon High organics near surface (sandy soils)

- 7 Sulfidic-Odor ) Organic pan (in sandy soils) .
Reducing Conditions (tests positive) . Hydric soils list and profile matches
G]cycd QOther ,

—~ Redox. features w/in 10 inches
Criteria met? e :

* abundance / size / contrast / color/ location (matrix or go_m)

] Aerial Photographs Stream gauge
No recorded data a_véilable ) Othcf
Depth of Inundation: ot £, néo.  Depth 1o saturation: St m e Depth to free water:
Hydrologic source: __ gy 4 a”u)mftt/ dtel. NMeoe g : :
Primary indicators / ! Secohdary Hydrology. Indicators (2 or more)
P2 Inundated " . = ‘Oxidized oot channiels (upper 12"
v Saturated in upper 12 inches Water-stained leaves
Water Marks -~ Local Soil Survey Data
Drift Lines s . FAC-Neutra] Test
Sediment Deposits Drainage patterns
Criteria met? U s Other:

Wetland? Functional summary:

Significamt? ,~

e =

N
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West Linn Goal S Inventory
Wetland Characterization Sheet

GENERALINF{)RMAT!ON e ee e gm0
Wetland: Willamette-9® St. East Code: WI-02 Field dates: 4/4/02
Plot #s: DP-1, DP-2 Size: 15.55 acres  ‘Method: X on-site [ off-site

Cowardin Class: PEM, PFO HGM Clags: RFT Investigétors: TB,‘L'W, AKX

Basin: Willamette River Sub-basin: Willamette River

.LOC;&’,I’lON .
Locatlon/addrcss North of Volpp Street between 4”‘1 and 9Lh Streets

Legal description: Lots 100, 200; T3S, R1E, Section 01 (Atlas #5432-33, 5532 33)

Lots 100, 200, 800, 1000, 1201, 1302, 2200, 6900 6902, 7700 7800 8100 8200,
8201, 8202, 8203; T3S, RI1E, Section 02

Lot 200; T2S, R1E, Section 35 (Atlas #5432-33, 5532 33)

Lot 200; T2S, R1E, Scction 36 (Atlas #5432 33 5532- 33)

E)CSCI'XDUOH (mcl tono position, land use, ba31s) Wetland WI 02 is the largest wetland in the city, and is
east of 9th Street, north of a grazed pasture, and south of new housing development The wetland has a -
mmmrc of emergent and forested commumtzes and small shrub thickets. Wetland hydrology is prowded
o {by stormwater runoff, subsurface discharge and surface flow from Wetland WI-01. Water from WI-02 |
empties into a culvert under 4" Street, before entering Wetland WI-03. Wetland boundaries are generally
at sharp topographic breaks, but others on more gradual slopes (c.g., pastures) are marked by the shift
from wetland to upland vegetation. Uplands at the sample site (grazed land) vwere dominated by pasture
grasses including tall fescue, timothy, and Colonial bentgrass. Himalayan blackberry was present on the
edges of the field.

Soils: Wapato Silty Clay Loam
Hydrologic Source: precipitation, groundwater, surface flow

Dominant Vegetation;

Trees Shrubs Vines - Herbs
Oregon ash Pacific willow _ bluegrass spp.
willow sp. buttercup

small-fruit bulrush

Wetland Functions: intact hydrolo gic control; high enhanccment potential; low aesthetic value; other
functions moderate v

Significant? X Yes []No Remarks: intact hydrologic control; within 1/4 mile of WQ limited
stream

Potential Restoration Opportunities: Recent flooding may be helping to mana ge exotic grasses, although
reed canarygrass remains common. Cows have some access to the stream channel and this has caused
erosion; efforts to reduce or eliminate stream crossings may improve wetland functions.

45
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WEST LINN LOCAL WETLAND INVENTORY

Welland: 47‘{}@9. Eact ] Code: UJ/- 02
Location (add/tax lot): = * + = o e 4 Plot #s (or off- szte) 2
Cowardin/HGM class: o~/ Field date: & 4. p2

Recent Weather < s, Investigators: TR, LY, Akearns ;
3 g N

Summary (topo, land use, basis)

Has the soll, vegetation or hydrology been significantly disturbed? N

Trees . % Cover ¢ Herbs . ] % Cover
Species / status % Cover  "Dom. _ Species / status % Cover Dom.
' FERK FRC ~ 0 Gl
Plleuim prelence. rFAcu 30 <
A e c7‘ XA 15 =R 25 v
T/‘s(;u,r P e s Y
- — N
Sapling / Shrub % Cover . .5~

Blaréfots oot

H
/

Other species: Aed o T, N ) Bl .z
{

Percent of species that are OBL, FACW, FAC: 22
Criteria met? fals) )

S elR Yy LofiAan Drainage class:

- Taxonomy: zmm,,ﬂi m/a gue/ls _Onhydrcsoils list? /e
) Mamx ' /
Depth Horizon Color  Redox Concentrations* Redox Depletions* Texture - Structure
Sy Nz - ' Ly antlor Blpeé
4.z [0V 2/ 2 ?/”.l olipys _»/r//c’ ‘/‘7’/)/‘0 oo ey /J\‘;v: Foe o 17./‘;!
17—\l 109 21 7 C MiLlaboyy Sl SIq rlat angsing Lockiy/
- - v ﬁ
Hydric Soil Indicators h
Histosol Concretions / Nodules (w/in 3"; > 2 mm)
Histic Epipedon High organics near surface (sandy soils)
Sulfidic Odor Organic pan (in sandy soils)
______ Reducing Conditions (tests posmve) Hydric soils list and profile matches
_  _ QGleyed Other

} Redox. features w/in 10 inches

Crmarla met?

* abundance / size / contrast / color / locations (matrix or pores)

Recorded data available " Aerial ?hétdgfa'pﬁs'.
No recorded data available . Other

Depth of Inundation: Depth to saturation: Depth to free water:

Hydrologic source:

Primary indicators Secondary Hydrology Indicators (2 or more)
Inundated s "' Oxidized root chanmels (upper 12")
Sahirated in upper 12 inches ‘Water-stained leaves
Water Marks Loca] Soil Survey Data
Drift Lines FAC-Neutral Test
Sediment Deposits ) Drzinage patterns

Criteria met? Nno Other:

Welland? 978 Functional summary: M,
Significannt?

& .{,A.Z ’ 4,

; NOr e pad
Gby u\f»':L Tofr & K?:r‘ft,,ﬁ- i
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Bundy Application Page 1 of 1

Spir, Peter

From: Robinson, Michael C. (Perkins Coie) [MRobinson @ perkinscoie.com]
Sent:  Tuesday, July 27, 2010 10:56 AM

To: Spir, Peter

Subject: Bundy Application

Peter, thanks for your time earlier this morning. | am confirming that you will send me copies of what you received
before the close of yesterday's open record period. | will add that phone messages aren't written submittals and
can't be included in the record under the City Council's motion leaving the written record open. A party has to
send something in writing, not make a telephone call.

Thanks. Mike

sly

ith Treasury Department and IRS regulations. we inform you that, unle ¥

1 (including any attachmenis} is not intended ar written by 1 Coie LLP
pose of () avoiding penalties that may be imposed on the taxpaysr under th nal
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Spir, Peter

From: oregonhickmans @ comcast.net

Sent:  Monday, July 26, 2010 4:12 PM

To: Spir, Peter

Cc: Oregon Hickmans

Subject: Public Comment Re: modified wetlands off 9th street by Bundys

Dear Mr. Spir, The Bundys should be required to remove all "improvements" they made to both
protected wetlands and to publicly owned right-of-ways. The only property "improved" was
their own, to benefit themselves. The laws are there to protect the public, and the Bundys
should not be allowed to come out ahead in any way, shape or form from their violation

of laws. The Bundys should be ordered to restore the land to its natural condition, including
removing the pool, the bridge, etc.

The quotes in the West Linn Tidings from the Bundys don't indicate any lack of knowledge on
their part when they broke the law and show an intention to break the law. If anything, the
Bundys seem to feel it is their right to break the law because they think it's unfair. Is there a
criminal investigation? Has the Oregon State Police and Division of State Lands been
contacted about this incident? It's absurd to think there's been a governmental taking of any
kind, when they've been allowed to develop the property for its intended purpose. Thank you
for your attention.

Jane Hickman

22030 Shannon Place
West Linn OR 97068
(503) 656-2083
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Spir, Peter

From: Bethany McClain [bethanylynnblue @ gmail.com]
Sent:  Monday, July 26, 2010 9:41 AM

To: Spir, Peter

Subject: Bundy family yard

Dear Mr. Spir:

I was visiting grandparents this past week when I came across the Thursday, July 22 article in the West
Linn Tidings regarding the Bundy family and the conflict with their yard. Though I am not a citizen of
your city, I was still appalled to read about this conflict between the city and the Bundy family. The city
should not be able to regulate what this family does to their yard, because it is the family’s

private property. InJohn Locke’s Two Treatise on Government, he said “every Man has a Property in his own Person. This no
Body has any Right to but himself. The Labour of his Body, and the Work of his Hands, we may say, are properly his. The great
and chief end therefore, of Mens uniting into Commonwealths, and putting themselves under Government, is the Preservation of
their Property.”

Private property is essential to liberty, and by the city regulating what the Bundys can and cannot do to

their own yard is encroaching on this sacred right and liberty. I think the Bundys should be able to keep
their yard the way it is. '

Sincerely,

Bethany M.
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Spir, Peter

From: jonstowell@aol.com

Sent:  Friday, July 23, 2010 9:10 AM
To: Spir, Peter

Subiject: City Council / Bundy's Pool

Dear City Council,

In case you haven't notice this city is so tired of the inefficiency with witch our Mayor and city
council continue to operate. Now we have one more example of wasting time and tax payer
money when you have an opportunity to let, once again, common sense prevail. This family
has spent a tremendous amount of money in good faith to improve a wonderful piece of land
only to have this idiotic debate play out in the media. For your sake and for the majority of
West Linn tax payers who want efficient, considerate, and trustworthy city leaders, DO THE
RIGHT THING and allow this family to keep the pool.

Going forward, we the tax payers would like to see our elected officials stop the BS, take care
of the real issues at hand and do whats best for ALL of West Linn. Let's stop this minority clog
that seems to foul up our system every time someone complains.

Jon Stowell
2353 Appaloosa Way
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