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Dear Peter,

Please place this letter before the City Council and in the official Planning Department file for this
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Michael C. Robinson
pHONE: (503) 727-2264
Fax:  (503) 346-2264
emai.: MRobinson@perkinscoie.com

July 26, 2010

VIA E-MAIL

Mayor John Kovash
City of West Linn

22500 Salamo Road, #100

West Linn, OR 97068

Perkins
Cole

1120 N.W. Couch Street, Tenth Floor
Portland, OR 97209-4128

PHONE: 503.727.2000

FAX: 503.727.2222
www.perkinscoie.com

Re:  City of West Linn File No. AP-10-01; First Open Record Submittal by Troy and

Gina Bundy

Dear Mayor Kovash and Members of the City Council:

This office represents Troy and Gina Bundy (the "Applicants"). This letter constitutes the
Bundy's submittal prior to the close of the first open record period on Monday, July 26, 2010 at

5:00 p.m.

1. Status.

At the request of the Applicants, the City held the written record open as follows:

e Until July 26, 2010 at 5:00 p.m. for all parties to submit argument and evidence.

e Until August 3, 2010 at 5:00 p.m. for all parties to rebut first open record period

submittals with argument and evidence.

e Until August 10, 2010 at 5:00 p.m. for Applicants to submit final written argument only.

2 Documents submitted on behalf of the Bundy's at the July 19, 2010 public hearing.

The Applicants submitted a two (2) page letter dated July 19, 2010 and containing five (5)
exhibits. This document was physically before the City Council and not rejected.
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Mayor John Kovash
July 26,2010
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3. | Additional documents submitted on behalf of the Bundys.
This letter contains the following additional documents (Exhibit 1):

e An affidavit from Alberto Rojas dated June 4, 2010.

e An affidavit from Franco Zorich dated June 10, 2010.

e Two one (1) page letters from Melissa Otis.

e A one (1) page letter from Ben and Abby Alsdorf.

e A one (1) page letter from Ann Miller.

e A one (1) page letter from Al and Darlene Sargent.

e A one (1) page letter from Chad Knutson.

e A two (2) page email from Gary Hitesman.

e A one (1) page letter from Craig Mason.

e A one (1) page letter from Brandon Blondheim.

e An affidavit from David Zimmerman.

e A one (1) page letter from Thomas Farwell.

e A two (2) page letter from Gerald and Sharon Paulsen.

e A West Linn "Tidings" July 22, 2010 two (2) page article with attached reader comménts.
4. Response to substantive issues.

A. The pool and patio do not affect resources or drainage.

A principal issue before the West Linn City Council (the "City Council") is how to, after the fact,
satisfy West Linn Community Development Code ("CDC") Chapter 32's relevant approval
criteria and the 2001 conservation easement.
First, several members of the City Council stated that CDC Chapter 32 applies and that resolving

this issue "after the fact" is "somewhat difficult." The Applicants do not and have never said that
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CDC Chapter 32 does not apply; to the contrary, the Applicants acknowledge that
notwithstanding their valid reasons for not obtaining a land use approval for the swimming pool
and patio prior to their construction. The substantial evidence in the whole record demonstrates
that the Bundys had a good faith belief that they were entitled to construct the pool and Mr.
Bundy's affidavit states that they obtained Clackamas County electrical permit approval, had the
concrete for the pool and deck professionally inspected and had Northwest Natural Gas inspect
natural gas line work (Affidavit, paragraph 14). The Bundys understand CDC Chapter 32
applies to the pool and patio. Additionally, the Applicants have not suggested that the
improvements are "grandfathered" under CDC Chapter 32 except to the extent their house and
other improvements not at issue here were constructed prior to the 2005 adoption of the relevant
provisions of CDC Chapter 32.

Further, the Applicants are not arguing that the City is estopped from enforcing CDC Chapter 32
or that the sought improvements are somehow "grandfathered." Instead, the principal argument
is this: The resource that the transition and buffer requirements in CDC Chapter 32 seek
to protect is not located in the Bundy backyard. At most, it is located within the drainage
ditch, which the Planning Director has now acknowledged was established prior to the
Bundy's purchase of this parcel, and on property owned by Portland General Electric
("PGE"). The point of acknowledging this is that the purpose of CDC Chapter 32 is to protect
resources and it does so, in part, with transition requirements. While acknowledging that the
improvements sought to be approved are within those transition areas, the resource protected by
the transition regulations is not.

Slide 5 in the July 19, 2010 staff report shows that the Bundys' property does not include either
wetlands delineated in 2000 by AKS or Goal 5 protected wetlands. In fact, the Director's
decision subject to this appeal at page 1 (City Council packet, page 70) under "Specific
Proposals" states: "Wetlands designated on the City of West Linn's adopted West Linn Wetland,
Riparian and Wildlife Inventory, 2003 (WI-02) lie to the north of the Applicants' rear property
line. The wetlands are located on property owned by Portland General Electric ("PGE")."
(Exhibit 2.)

The improvements that the Bundys seek to preserve are not on the wetlands. The Bundys have
acknowledged that they placed sod in the PGE wetlands but pursuant to the "Revised Consent
Agreement" entered into between the Bundys and the Oregon Department of State Lands
("DSL") dated July 16, 2010 and submitted to the Planning Department via email letter dated
July 16, 2010, the Bundys are obligated to submit a site restoration plan for review and approval
by DSL for the PGE wetlands and such planting approved by DSL must be completed by
December 31, 2010. Thus, the only wetlands affected by the Applicants' activities are required
to be restored and mitigated prior to the end of this year.
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Slide 6 of the July 19, 2010 staff report leaves the mistaken impression that wetlands are located
in the Bundy's backyard where the pool and other improvements are located; this is incorrect
because, as already noted, the Goal 5 wetland inventory does not include this area. Moreover,
slides 9 and 10 show the extent of the riparian buffer and setback. This is an extraordinary case
where the entire portion of the Bundy's property is either covered by delineated and protected
wetlands or by riparian areas intended to protect those wetlands. Thus, unlike virtually any other
property in the City of West Linn (probably with the exception of the Bundys' neighborhood, the
City has imposed such a stringent set of regulations over the Bundys that they have very little
opportunity to use their outdoor space and as they have attempted to do.

It is for these reasons that the focus of this application should be on whether a resource was
impacted and whether that resource can be mitigated. The answer to both of those questions is
"yes" but it does not include a resource within the area now occupied by the pool and patio.

Additionally, CDC Chapter 32 applies to only water resource areas. CDC Chapter 32 does not
define Water Resource Area as including a conservation easement prior to CDC Chapter 32's
effective date because a water resource area consists only of a wetland and the required transition
and setback area pursuant to CDC Chapter 32. The wetland conservation easement purportedly
created under ORS Chapter 271 is not required by or created by Chapter 32.

CDC 32.050.D would apply if the conservation easement had been established pursuant to CDC
Chapter 32. However, this provision became effective after the establishment of the
conservation easement in 2001. Therefore, the conservation easement located on the Bundys'
property is not a conservation easement established pursuant to CDC 32.050.D. -

As the City Council considers this application, it must keep the purpose and intent of Chapter 32
inmind. CDC 32.010, "Purpose and Intent," has five (5) principal goals:

e To improve and protect water quality and functions and values of water resource areas
that consist of protected water features and associated vegetated corridors. This is the
point the Applicants have made: None of the protected water features and
vegetated corridors are affected by the pool and patio. Further, the letter dated July
26, 2010 from wetland biologist Jason Clinch persuasively demonstrates that none of
these values are impacted by the pool and patio.

e Control and prevent flooding and erosion. The Bundys do not agree that anything they
have done behind their property has created flooding or erosion. However, assuming that
were the case, they have agreed to apply for an after the fact building permits and erosion
plans as required by CDC Chapter 32.
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e Protect and improve various functions. The evidence before the City Council is that none
of these functions have been damaged by the Bundys. It is clear that the upstream and
downstream wetlands continue to function. Further, Mr. Clinch's letter supports this
conclusion. Additionally, the Bundys will restore the PGE property wetland.

e Provide mitigation for the replacement of water quality and ecological functions. The
Bundys have agreed to do this both DSL through the revised consent order and will agree
to do so through the relevant provisions of CDC Chapter 32.

o Control and prevent water pollution. There is no allegation that this has occurred.

B. The Oregon Department of State Lands (""'DSL") and the United States
Army Corps of Engineers ("USACE') are not pursuing enforcement in this
matter.

It is clear that the two (2) agencies most knowledgeable about wetland resources have chosen to
work with the Bundys and not pursue additional enforcement. First, as noted above, DSL has
entered into a revised consent order with the Bundys requiring restoration of the wetlands north
of the Bundy property and along the drainage on the east side of the Bundy property adjacent to
their neighbor. The revised consent order does not require any restoration of the area where the
Bundy's pool and patio is located. The USACE will work with the Bundys to receive an "after
the fact" permit consistent with DSL's determination. Neither of these resource agencies has
chosen to require the Bundys to remove the pool and patio because there are no delineated or
regulated wetlands located in the Bundy's backyard.

CDC 32.060.A expressly provides: "the presence of wetlands shown on site plans shall be based
on wetlands delineations conducted following methods accepted by the U.S. Army Corps of
Engineers and the Oregon Division of State Lands." In this case, both resource agencies have
determined that they do not intend to regulate the area of the patio and swimming pool because
of wetland locations.

C. Portland General Electric is not pursuing any action against the Bundys.

Substantial evidence in the whole record demonstrates that the Bundys had a good faith belief
that they had PGE's permission to make changes to the PGE property. The Bundys made those
changes principally out of concern for the safety of their property and their neighbors' property.
Notwithstanding the evidence contained in the staff report, the Bundys, in fact, believed they had
the consent and permission of PGE to enter PGE's property and perform the work that was
performed. Further, notwithstanding the information contained in the staff report, there is no
evidence that PGE has sought or is seeking to require the Bundys to remove the work they
performed on the property. In fact, the Bundys must receive PGE permission to restore the
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wetlands pursuant to the revised consent order. This portion of the Revised Consent Agreement
alone demonstrates that the work will be done with the permission of PGE. Most importantly,
however, whether the Bundys had permission of PGE or not to do the work is not relevant to a
decision on the Bundy's Chapter 32 application.

The Applicants agree with Councilor Burgess who stated that the issue before PGE is not before
the City Council who appears to take the position that a real property issue with PGE is not part
of the application before the City Council under CDC Chapter 32.

D. The swimming pool and patio are not structures under relevant CDC
provisions.

CDC 32.050.F requires that "construction allows 'roads, driveways, utilities or passive use
recreation facilities' may be built in and across water resource areas where no other practical
alternative exists. Construction shall minimize impacts. Construction of the minimal
dimensional standards for roads is required."

This section authorizes passive use recreational facilities to be built in and across water resource
areas without respect to a setback. This section expressly requires construction at minimum
dimensional standards for roads but does not require such adherence to minimum dimensional
standards for other improvements. This section, in turn, relates to CDC 32.050.L, entitled
"Structural Setback Area," which requires in relevant part that "where a structural setback is
SPECIFICALLY REQUIRED, development projects shall keep all foundation walls and
footings at least fifteen (15) feet from the edge of the water resource area transition and setback
area if this area is located in the front or rear yard of the lot, and 7 3/4 feet from the edge of the
water resource area transition and setback area if this area is located in the side yard of the lot. ...
Decks are permitted within the structural setback area." (Emphasis added.)

These two (2) sections taken together provide that no structural setback is required for a passive
recreational facility, such as a swimming pool and deck, and the deck is specifically permitted
within the structural setback area (decks are an accessory use as defined in CDC Chapter 2 and
regulated in CDC Chapter 34) and the swimming pool may be within the rear yard setback for
the principal structure.

CDC Chapter 32 defines "structure” in a way that exempts swimming pools. While the first
clause of the definition could include a swimming pool (although the Applicants believe it does
not), the second clause includes just those "platforms, walks, and driveways more than thirty (30)
inches above grade..." Further, CDC 34.040, "Setback Provisions for Noise Producing
Accessory Structures and Uses" expressly provides: "Noise producing accessory uses and
structures such as heat pumps, swimming pool motors or pumps shall meet the setback
requirements of the zone." CDC 34.060 is entitled, "Setback Provisions for Accessory Structures
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(Non-Dwelling)," and provides that accessory structures need not meet the dimensional
requirements for the principal use provided certain requirements are met. Neither the swimming
pool nor the patio, taken separately from one another because each is a separate accessory use, is
required to meet the principal use setback because are accessory uses that are not regulated
whose setbacks are not regulated under Chapter 34. Further, CDC 34.040's provision regarding
setback provisions for noise producing accessory uses does not list other accessory uses meaning
that CDC Chapter 34 does not regulate setbacks for non-listed used.

As a practical matter, if the City Council determines that the patio (which is less intrusive than a
deck, which is clearly not regulated as to setbacks) is subject to the structural setback
regulations, then the City must regulate all such decks and swimming pools in the City of West
Linn. In fact, the staff memorandum at City Council packet page CC-21 under "Enforcement
Against Adjacent Properties" states: "Both properties on either side of the Bundys are in
violation of CDC Chapter 32 and the terms of the Open Space Conservation Easement. Staff
intends to pursue these cases after the Bundy case is resolved." Does the City want to be in a
position where it is enforcing setbacks against families' pools, decks and patios which it must do
in order to avoid singling out the Bundys for enforcement? The answer should be "no."

Finally, the Uniform Building Code is irrelevant to this issue. Whether the swimming pool and
patio are subject to structural setbacks is a question for the CDC to answer. Uniform Building
Code requirements are not referenced in the CDC with respect to this issue.

E. The Applicants have not asked in this appeal that the City Council apply
CDC 32.090.B to this application; instead, CDC 32.090.A applies.

CDC 32.090 is entitled "Reduction in Standards for Hardship." Its very purpose is to assure that
Chapter 32 does not cause "unreasonable hardship." Can there be any doubt that a combination
of regulations covering the entire Bundy property causes unreasonable hardship? To avoid such
instances, CDC 32.090.A or .B are available to an applicant. The Bundys originally applied
under CDC 32.090.B but the appeal takes the position that CDC 32.090.A is the relevant
hardship standard.

CDC 32.090.A applies where lots or parcels created after the effective date of CDC Chapter 32
are located completely within the water resource area. There is no doubt that the Bundy's parcel
is located entirely within a water resource area. CDC 32.090.B only applies to lots or parcels
located "partially" inside a water resource area and, therefore, does not apply in this instance.
Because CDC 32.090.B does not apply, evidence as to the economic viability of the Bundy
property is irrelevant because that issue applies only to CDC 32.090.B.

CDC 32.090.A applies to allow development to disturb the "minimum necessary area consisting
of no more than 5,000 square feet of the water resource area subject to a finding that the
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proposed development does not increase danger to life and property due to flooding and
erosion." The City Council should apply this section as follows. First, the improvements
constructed prior to the effective date of CDC Chapter 32 should not be counted towards the
5,000 square feet. Only those improvements constructed afterward should apply. Because the
swimming pool and patio cover less than 5,000 square feet, the City Council can find that this
hardship standard is met, provided that the other relevant approval criteria are satisfied and
provided that the swimming pool and patio, the subject of the hardship, do not increase danger to
life and property due to flooding and erosion. The City Council can easily make this finding
because the pool and patio are not within a wetland or drainage channel. Other improvements in
those areas will be removed and mitigated by the Bundys.

In the alternative, if the City Council does not agree that the square footage constructed prior to
the effective date of CDC Chapter 32 should be excluded, then the improvements including the
pool and patio exceed 5,000 square feet. The City Council can find, however, that allowing a
deck and patio is consistent with the normal accessory uses for a single-family dwelling and their
construction do not exceed the minimum necessary area to allow the proposed use and activity.
Therefore, to the extent that more than 5,000 square feet is necessary for the hardship, the
Bundys must apply for a variance pursuant to CDC Chapter 75, as allowed by CDC 32.090.D.
The City Council should not prejudge whether it is possible to meet the standards required for a
variance pursuant to CDC Chapter 75. It is an option, however, expressly allowed by CDC
Chapter 32.

The Bundys must also apply for "after the fact" building permits, mitigation plans and erosion
control plans as required by CDC Chapter 32. There is a simple method to require this. First,
the City Council could impose a specific condition of approval. CDC 32.050 entitled, "Approval
Criteria," expressly provides that no application for development on property containing a water
resource area shall be approved unless the decision-making authority finds that the following
standards have been satisfied, or can be satisfied by conditions of approval." (Emphasis added.)
The record contains substantial evidence that it is feasible, as demonstrated by the revised
consent order with DSL, to satisfy relevant conditions through a condition of approval requiring
after the fact permits. These include a mitigation plan required by CDC 32.070, a revegetation
plan required by CDC 32.080 and a site plan required by CDC 32.060.

F. The conditions of approval from the 2001 partition plat are not relevant to
this decision.

The CDC Chapter 32 application submitted by the Bundys does not contain a requirement that
prior partition plat or lot line adjustment are relevant to the CDC Chapter 32 approval criteria.
For these reasons, the resolution of this appeal does not depend on conditions of approval from
past land use decisions.
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5. Conclusion.

For the reasons contained herein, the Applicants respectfully request that the City Council grant
the appeal, reverse the Planning Director's decision and approve the CDC Chapter 32 application
with reasonable conditions of approval.

Very truly yours, W\

Michael C. Robinson

MCR/cfr

Enclosures

cc:  Mr. and Mrs. Troy Bundy (w/enclose.) (via email)
Mr. Timothy V. Ramis (w/enclose.) (via email)
Mr. John Sonnen (w/enclose.) (via email)

Mr. Peter Spir (w/enclose.) (via email)
Mr. Jason Clinch (w/enclose.) (via email)
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I, Alberto Rojas, on my oath do hereby declare the following to be the truth:

I have been doing the Bundy’s landscaping since 2006. Iam now the owner of the
company called Ricky’s Landscaping. As part of my responsibilities, I mow and tend to
all of the landscaping over the entire property. I am personally familiar with the yard, the
PGE land, and the water issues on the property.

There has always been a drainage channel at the rear of the property. It is seasonally wet
and provides storm water runoff and drainage. When I started working there, the drain in
the rear of the property was present. In 2008, I purchased 3 inch granite to reinforce the
channel because of significant weed control and erosion issues. I removed some of the
old riverrock that have been installed by an earlier contractor, so I could replace it with
the granite. This helped with directing the flow of water through the channel and also
matched the granite installed in the adjoining neighbor’s yard. It also eliminated the
serious mud problems they were having because of the pools of standing water, that
grow green and brown algae and is full of mosquito larva.

The area to the rear of the property, that everyone is calling the PGE land, was always a
higher elevation than the Bundy’s yard. It was overgrown with blackberry bushes and
weeds, which are non native. I would occasionally clear them out as they grew over the
drainage diich. I did not see any native plants there throughout this time. I also saw that
the ground was uneven back there and there appeared to be two piles of materials
dumped on the right side of the land that included fill and other materials. It had been
that way ever since I could remember.

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO
THE BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND
IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO
PENALTY FOR PERJURY.

DATED this 4‘—day of June, 2010.

e e/

Alberto Rojas

EXHIBIT 1



June 10, 2010

I, Franco Zorich on my oath do hereby state:

[live directly behind the Bundy home and above the PGE property. My address is 1301
9™ Street. I've lived here for 20 years and am very familiar with that property, since I
have a direct overhead view of both.

I support their right to have the pool and patio for their family. It is doing no harm, and
they have been taking steps to keep it safe.

As far as the PGE property goes, that area was always higher than the Bundys’ back

yard. I can confirm that there was always debris back there, construction, fill and
otherwise. It was uneven ground that grew tall weeds that die off, turn yellow, and create
kindling. Iam aware of downed lines causing wildfires as well, and regularly see sparks
and arcing during storms. Power outages are common. PGE actually came through a
year ago and removed some of the more worrisome tree branches in back of my home (on
the PGE property) because of it.

If you ask me, what they did back there was a big improvement over the junk and weed
pile it was previously.

et »—’*"““'N.,;)
Sincerely, . i \

pa
/ "/LWL_‘—/» " . w "K_.../
Frank Zorich /



Dear City Council and Mr. Spir:

I am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident.
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Dear City Council and Mr. Spir:

I'am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident. Put an end to City
bullying.
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Dear City Council and Mr. Spir:

I am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. {am an interested West Linn resident. Put an end to City .

bullying.

QL:)/)@;L@%

Name: Rnn )\ ler™

Address: ol QW Shreof
[est-Lann, OF q7068




| auy \]D\Ul \N\ (mg\/z
W wnl® \&M%wtfwx/ s Py
Jea_\a\? SN \perchl) cagoncl
Seddvg 71 e s ﬁuﬁy\% cdded Velus
= Ve S ok b 0o, g5 pec o M\(,
Covmd s ommedi \m&@m
T @l %mlm% c\ﬂ MB
Od\,m,;_, vndi Q. vaéxm
lonud Lc@ ip ndd) b 6
SRS @/j&s vamv T b&\\,zv%w}“‘
AE -KS o \»Qvatzu &)o “R./\Q/Q/\/\
\\M\\%@mf\w% (5%)%1 oo C\l
e | |
Weer Ly, D1 C(’l%@

i 5 R




Dear City Council and Mr. Spir:

| am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident.” Put an end to City

btuing.
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Dear City Council and Mr. Spir:

| am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident. Put an end to City

bullying.

it

Name:Z}A’M %u]%a—ﬂ
Address: /233 7/1074
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Robinson, Michael C. (Perkins Coie)

From: Troy S. Bundy [TSB@hhw.com)]

Sent:  Monday, June 14, 2010 11:26 AM

To: Robinson, Michael C. (Perkins Coie)

Subject: FW: AP-10-01: Appeal to CC to allow pool in WRA

Sent: Friday, June 11, 2010 12:16 PM

To: 'Sargent, Brandy'; karieokee@aol.com; davidjones@equitygroup.com; bevburke@comcast.net;
richcurvy@yahoo.com; mgokey@hotmail.com; tomneff@comcast.net; knowmatt@gmail.com;
frankwesson@earthlink.net; jimk@systemconsulting.com; brian.eastman@comcast.net; treece@gsp.org;
RMorr46505@aol.com

Cc: Troy S. Bundy

Subject: RE: AP-10-01: Appeal to CC to allow pool in WRA

To those who have a concern or interest,

Although development in the wetlands is an unfortunate circumstance, I see this
appeal as following many ill advised precedents that have been allowed by

City Staff and apparently ignored by Director Sonnen. My concern is the apparent
double standard that individual families are subjected to while other interests, in
some cases, are allowed to willfully ignore code requirements with no 'proper’
oversight from City staff.

T was listed as being the only one to oppose this development which was an

over simplification of my series of emails sent to Director Sonnen and Peter Spir. I
will urge the Council to mediate and come up with fair and reasonable conditions of
approval that benefit the applicant, residents, and city officials. In the least, I
will be there to clarify my position as neutral, or possibly, argue for approval of an
appeal. If anyone may know what type of remediation would be most appropriate, I
would benefit from learning about it and including it in my statement. T have been
informed of previous remediation efforts, which appeared sufficient, but were
apparently dismissed by Planning staff.

Sorry for any intrusion/inconvenience I may have caused. Cheers, Gary Hitesman

From: Sargent, Brandy [mailto:BASARGENT@stoel.com]

Sent: Friday, June 11, 2010 10:06 AM

To: karieokee@aol.com; davidjones@equitygroup.com; bevburke@comcast.net; richcurvy@yahoo.com;
hitesman@comcast.net; mgokey@hotmail.com; tomneff@comcast.net; knowmatt@gmail.com;
frankwesson@earthlink.net; jimk@systemconsulting.com; brian.eastman@comcast.net; treece@gsp.org;
RMorr46505@aol.com

Subject: RE: AP-10-01: Appeal to CC to allow pool in WRA

7/26/2010 S
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Karie, is the suggestion that they get fined $3,000 but get to keep the pool, or that they get fined $3,000 and still
have to remediate? If the former, I'll lose some sleep and go over there to pitch the worst fit.

From: karieokee@aol.com [mailto:karieokee@aol.com]
Sent: Friday, June 11, 2010 9:58 AM

To: davidjones@equitygroup.com; Sargent, Brandy; bevburke@comcast.net; richcurvy@yahoo.com;
hitesman@comcast.net; mgokey@hotmail.com; tomneff@comcast.net; knowmatt@gmail.com;
frankwesson@earthlink.net; jimk@systemconsulting.com:; brian.eastman@comcast.net; treece@gsp.org;
RMorr46505@aol.com ‘

Subject: AP-10-01: Appeal to CC to allow pool in WRA

Hi Everyone,

This is an update on the Bundy's appeal to allow a pool and landscaping in a City owned Conservation Easement.
The Council hearing is Monday, June 14, and once again, it is the last item on a lengthy agenda, like so often
occurs. | don't feel like | can ask anyone to stay that late to testify. If inclined, send emails to
pspir@westlinnoregon.gov . The hearing is de novo, so you don't have to have standing.

Here is a link to just a third of the file. The rest of the file is available on the web site. | recommend the following
pages for an overview. Not recommended for bedtime reading )

http://westlinnoregon.gov/sites/default/files/projects/BUNDY %20BUNDY %20BUNDY 0.pdf

On computer pages 4-24 (pgs. CC-1-21) Planner Peter Spir's staff report of findings and response to Robinson's
arguments. Pictures show the violations. He recommends upholding the Planning Director's original decision
denying the application.

Computer pages 24-32, Oregon Dept. of State Lands Letter of Proposed Enforcement, the agency responsible
for wetland protections.

The fine for the violation is only $3000 dollars.

Computer pages 39-48 Attorney Michael Robinson's letter summarizing his arguments.

Best to you,

Karie

No virus found in this incoming message.
Checked by AVG - www.avg.com
Version: 8.5.437 / Virus Database: 271.1.1/2923 - Release Date: 06/11/10 06:35:00

7/26/2010



Dear City Council and Mr. Spir:

| am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident. Put an end to City
bullying.

Uiy T

7 ,
Name: [)/‘Qlj Mason

Address: /1332 §T" St
pest Lino O 5000



Dear City Council and Mr. Spir:

| am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident. Put an end to City

bullying.

Name: 3’{’/ MO A 5 L ONDHE 1 7]

Address:/O‘ZS, o <
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of 1

I, David Zimmerman, on my oath do swear the following is true and accurate:
| own and operate Terra-Sol Landscaping. | mat with the Bundys on their property in 2003. |installed
some of the landscaping for their new home at that time and also consulted with them about the
drainage issues in the back yard.
| analyzed the source of water, and saw that the mgjority of it came from under Sthstreet and passed
over a seasonal spiliway along the back of the property. For that reason, | suggested they install a
shallow surface drain in the far corner to help alleviate some of the erosion and puddiing that was
occurring along the channel. We also utilized additional river rock at that time to help improve flow and
prevent the further erosion of the channel,

| have been told they are being questioned about whether the spiliway was there. | can confirm that
the spillway was indeed there back in 2003. | knew it would require further maintenance and
reinforcement over the years, but it was certainly there and they did not excavate it.
Additiomally, the land behind the home was always at a higher elevation. It was never flush with the
Bgndy‘:?awn It formed a significant bank along the natural spillway.
V’thmk th? Bundy pool should stay and the City should leave this family in peace.

‘OA%’\! VS

Da\nd Zimmea&rman

6/8/2010 8:05 PM



Dear City Council and Mr, Spir:

I'am writing to support the Bundy family pool, patio and their right to have a back
yard for their family. | am an interested West Linn resident. Put.an end to City
bullying.
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Dear City Council and Mr. Spir:

We are writing in reference to the situation regarding the
Bundy family and the nofices that we have received from West
Linn regarding their pool, patio and back yard.

We have owned our property at 1250 9t street since 1993.
At that time it was empty land, with the exception of a barn on
our property. Many houses have gone in since that time, and
this includes the property that has been developed where the
Bundy family lives.

The houses that were built on either side of the Bundy family,
and including their residence, were all built with permits and
passed inspections by West Linn. The Bundy family bought this
property and were assured that everything concerning the
construction, property lines, and inspections were properly
done by West Linn,

All that being said, as neighbors, residents of West Linn, and
West Linn property owners, we find that it is very difficult to
know about the difficult situation that this family has been
placed in.

We have personally viewed the beautiful landscaping and
home that this family has developed. It is indeed an asset to
the neighborhood. We fail to understand why West Linn would
choose to make such hardships on this family. If there is any
fault, West Linn should examine their own handling of this
property. The inspections and permits were issued by West Linn,
and used by Mr. Mark Handris in his construction of not only this
house, but the houses on either side of this family.

West Linn needs to examine their dealinsg with the
consfruction of these houses, and place the blame where it
belongs. Not on the property owners, but on West Linn, and
the inspectors that dealt with the builder.

West Linn has even gone so far as to state that the property
owners have changed a drainage ditch that runs across the
back of their property. All of us property owners that are close
to this property are well aware of this drainage ditch that has
always been there, in the precise spot that it still is.



We definitely think that the city needs to address other
important issues regarding wetlands. We personally witnessed
about 30 dump fruck loads of dirt being removed from 1263
10™ Street during construction of that house, and dumpedin o
wetland area that they wanted to fill in for a park. Maybe
West Linn should start with that issue. Check out the park by
the Tualatin river. That dirt came off our property and was used
to fill in that property for a park. It just seems that if it is
something that West Linn wants to do, there are great
exceptions made in the rulings.

Ovur tax dollars should be used in a better manner, than to
single out home owners and make financial hardships for a
family. West Linn should examine their own use of our tax

dollars. .‘\%«L/zﬁ ¢ \JZLLW 7@%271/

Gerald and Sharon Paulsen
1250 9th street
West Linn, Oregon 97068
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“We have invested $100,000 of our savings to improve our home, the
quality of our lives and our children’s lives,” he said, noting that the family
ll! ln 0'“, hired West Linn builders “at a time when people really needed work.”

Makmg your

magimg nst “Our entire half-acre portion of the property is overtaken by government
regulation,” he said. “Not only are they after our pool, they're after our sod,
» JD;N Now our sprinkler system, our lawn.”

¢ Ersseswserive’' Testifying in support of the Bundys, resident Tim Phillips also spoke in
favor of private property

<< Prev.Page1| 2
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Get Sneak Peeks Re: Is the pool party over for family who developed yard near
protected area?

*—f»iw They bought a property "sandwiched in between two wetland zones". Not a bad buy if
Find a paper you like some privacy eh? Are we now expected to believe that they didn't know this

when they bought the property?
Enter a street name ¥ 9 propert

or a 5 digit zip code

}_‘—""“—"“' So, what contractor(s) would do this kind of work withaut seeing a permit? And what
e s . person with half a brain would undertake a project of this magnitude without a permit in
' Search ! place? And what does it say about this person that their excuses include an alleged and
- informal say-so by an elected official based on the idea that the regulatlons aren't being SPECIAL SECTIONS

"fair" because, after all, their neighbors have yards... AND PROMOTIONS

I think we all can see what's going on here. They tried an end run around the law and a
they got caught. I hope the city council stands up to this sorry attempt at extortion. i USE PROMG {:ODE
Here's an idea - let them keep the improvements but put a lien on the property for the : ‘ﬁqalg’jﬂ!!

full cost of returning it to the original condition when it's sold. Plus, of course, an [ Po =
Browse archive immediate service fee for all the administrative and legal costs associated with this

whole sorry mess.
Browse news

archive
"Bart"”
The West Linn (email verified)
Tidings Thu, Jul 22, 2010 at 12:37 PM

News feed

Re: Is the pool party over for family who developed yard near
protected area?

It's unfortunate that they tried to usurp the law and do it on their own. They state that
they have spent over $100k to improve their home, etc. BUT they did break the law. I
am going to guess they went ahead on their own, knowing there was a denial out
there.That's a lot of money to spend without permits and esp the fact that a contractor
did it without permits. It would appear they now will have to face the consequences.No
sympathy here....

"realist 2010
(email verified)

Thu, Jul 22, 2010 at 06:01 PM

Re: Is the pool party over for family who developed yard near
protected area?

Maybe the Government should buy all wetland property since laws make it impossible
for homeowners to benefit from its ownership.

http://www.westlinntidings.com/news/story 2nd.php?story id=127973655202863900 7/26/2010
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ey

(email verified)
Thu, Jul 22, 2010 at 07:15 PM

Re: 1Is the pool party over for family who developed y‘ard near
protected area?

Reminds me of the couple that built the house on the Washington side of the gorge that
wasn't supposed to have been given a building permit and all the complaining they did.
Everyone is aware there a laws about building anything in the gorge.

"East County"
(email verified)

Fri, Jul 23, 2010 at 02:09 AM

1

Re: Is the pool party over for family who developed yard near
protected area?

"Changes the Bundys made within that area — which required vegetation removal and
modified a drainageway — may have reduced the wetland’s natural ability to detain and
filter stormwater and destroyed wildlife habitat, said West Linn associate planner Peter
Spir."

Well suppose it didn't? Suppose that is pure BS.

If the city is going to force the people to tear out their pool shouldn't they have more
than a "may have" reason?

And there's this: 2010 Busingss and
Community Guide

"the family said they thought they had the go-ahead after former mayor Patti Galle
allegedly told them so — council members must ignore that fact in reviewing the
application.”

It's more likely that there is absolutely zero adverse effect on the adjacent
wetland/habitat from this pool and landscaping.

"Howard"
(email verified)

Fri, Jul 23, 2010 at 09:36 AM

Re: Is the pool party over for family who developed yard near
protected area?

I have zero sympathy for these people. They knew they would never get this project
approved if they applied for the permits before the project started so they went with
Plan B..."ask forgiveness."

The West Linn City Council better uphold its original ruling and deny this request for an
"after-the-fact" permit. This ruling will set precedent for people in the future who try to
circumvent established processes.

"Bethany”
(email verified)

Fri, Jul 23, 2010 at 07:24 PM  HEH} ﬁ”’?‘

e e s, o et
;;&@}%NM oy even Jroe-

Re: Is the pool party over for family who developed yard near

? Copyright 2010 Pamplin
prorected ansas Media Group, 6605 S.E.
The pool and the additional landscaping is very beautiful and is surrounded by wildlife Lake Road, Portland, OR
and plenty of vegitation. There has been NO adverse effect to the area. The Bundy's 97222 o 503-226-6397
thought they had approval to proceed. I am curious to know who all the do-gooders are Pamplin Media Group
that are judging the effect of the change without any knowledge whatsover of the true Privacy Policy

situation. I would suggest they go see for themselves whether there has been an
adverse effect. Mr Bundy has done the right thing by going to the Department of State
Lands and satisfying them with the changes he has made. Why is the city counsel acting
like they are the judge and the authority for wetlands. Sounds like pure politics and

~ http://www.westlinntidings.com/news/story 2nd.php?story_id=127973655202863900  7/26/2010 -
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power mongering. I think some egos have definetly gotten out of control. Again, Mr
Bundy thought he had a handshake and has bent over backwards to make things right.
All the people judging need to go look for themselves instead of shooting from the hip.
Here is a thought. Since the wetlands bounderies were published after the Bundy's
purchased their house, why would they not be grandfathered to aliow the minor
changes to take place. It appears that the state has used some common sense. Why
can't the city council do likewise?

"Jerry Anderson”
(email verified)
Sat, Jul 24, 2010 at 01:13 PM

Re: Is the pool party over for family who developed yard near
protected area?

Those of you being so instantly judgmental should give these people the benefit of the
doubt. We don't know the whole story here, and anyone who has had to deal with city
bureaucracy and especially environmental regulations knows how murky and ever-
changing they can be. It's not in the homeowners' interest to destroy the local ecology,
they likely moved to the more rural area specifically to appreciate it.

"B. Salmon™
(email verified)

Sat, Jul 24, 2010 at 02:46 PM

Re: Is the pool party over for family who developed yard near
protected area?

No permit, no right to build. Fine, fine, fine them and the contractor and pull his license.
Make them restore the wetlands they butchered and more besides as a reminder to all
that ypu can not profit by bending or breaking the law.

"just sayin 2"
(email verified)

Sun, Jul 25, 2010 at 10:04 PM

Building Official's and Inspector’...

The textbook, Building Official's and Inspector's Guide to Codes, Forms, and
Complaints - With CD, b...

Building Official's and Inspector’...

The textbook, Building Official's and Inspector's Guide to Codes, Forms, and
Complaints - With CD, b... Chitika | Select % 3

Comment on this story

* Readers are solely responsible for the content of the comments they post here. Comments
are subject to the site's terms and conditions of use and do not necessarily reflect the
opinion or approval of The West Linn Tidings.

* Only a comment submitted with a valid e-mail address will be published online upon
submission. Any comment submitted without a valid e-mail address will be held for review
before it is published or rejected. We encourage readers to submit comments as "letters to
the editor” in our print edition by using the "Letters” submission form.

* Comments are not edited. They are either displayed in their entirety or not displayed at
all.

¢ Comments judged to be inappropriate for publication due to personal attacks,
unsubstantiated allegations of criminal activity, libel or other objectionable content will be
removed.

* Comments containing profanity will be rejected automatically.

¢ Comments containing the full text of articles or stories from other web sites will be
removed as republication on this site would be a violation of copyright. Web addresses to
those other sites are allowed, however.

* HTML, including style tags and hyperfinks, will be automatically removed.

NOTE: YOU WILL ALWAYS RECEIVE AN E-MAIL FROM OUR SYSTEM EITHER TO
VERIFY OR REJECT YOUR COMMENT. IF YOU DON'T RECEIVE AN E-MAIL IN THE
NEXT FEW MINUTES, PLEASE CHECK YOUR E-MAIL SPAM FOLDER.

http://www.westlinntidings.com/news/story 2nd.php?story 1d=127973655202863960- 7/26/2010






Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 12:26 PM

To: Spir, Peter

Cc: Robinson, Michael C. (Perkins Coie); ginabundy@comcast.net
Subject: Additional Submittal in response to City Hearing Photo

Dear Mr. Spir:

What follows is a string of emails documenting the issue Mr. Evans and I had with our
easement and his fence in 2009. Please include this as part of our submission to city
Council. These are specifically relevant to the extent that you relied upon a photo taken
by Mr. Evans of the spillway being flooded, which you attributed to the modification of
the wetlands. This is not true, as I go into detail back in 2009 explaining how water
runoff travelled through the existing channel. The amount of water has not changed.
During heavy storms, we do get significant runoff, but it clears within 24-48 hours.
Specifically, I state:

"I understand that your contractor has placed the end-post up against the gravel, rather
than two feet from the gravel spillway as discussed. But, as long as we can both access
the drain box, I think it may be okay. You will likely still experience water back up
onto your property during heavy rain or snow melt. That is your call."

And

"Moreover, that section of the property floods every winter; thus, prohibiting/limiting
what can and cannot survive over there. Hopefully, you can understand my point of view as
well. If not, I would still be happy to work with the fence guy to help him understand
the path of the water, how high it rises, etc. We will need to ensure that the spillway
is not obstructed by any posts, clearance issues, etc."

Mr. Spir, I would also highlight for City Council that the direction of travel indicated
in the photo identifies water accumulation in the SE corner of my property, next to the
Evans' property and travelling over toward the Walker property. Hence, those photos
depict water coming from the uncleared Evans' property. So, from that perspective, the
photo proves the opposite of what you suggest. During heavy rains, the channel serves its
purpose in directing the water toward the wetland located in the front of our property, as
it has always done and prior to my purchase. 99.99% of the time, it is exactly how you
observed it to be, or drier. 1In short, you've been had. Mr. Evans took a photo of the
area at a time when water flow is unusually high. I actually remember that downpour
earlier this year. It cleared that day and I would say we experience that situation 1-2
times per year, every year. In his defense, Mr. Evans may not have realized this because
we had always maintained that property under the scope of our easement and the area was
not visible by Mr. Evans until he removed the trees and vegetation engulfing his shed late
last year in that corner of his yard.

Thank you,
Troy Bundy

————— Original Message-----

From: Evans, Brian [mailto:BEvans@pccstructurals.com]
Sent: Monday, October 26, 2009 10:55 AM

To: Troy S. Bundy

Subject: RE: Fence

Txoy;
Thanks for the email. I agree with your comments about getting this behind us.
One question:

Your email below references your "enclosure" a couple of times. You have said on several
occasions previously that you were not required to enclose the pool due to the automatic

1



cover. Now it sounds like you are planning an enclosure of some type (which is welcome
news) . Can you tell me what you have planned there? Will it go right around the pool on
the patio or enclose the whole yard? Do you plan to rely on our fence as a part of the
enclosure?

Thanks again
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.

————— Original Message-----

From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Thursday, October 22, 2009 12:17 PM
To: Evans, Brian

Subject: RE: Fence

Brian,

As we discussed, we have no problem with your fence, as long as it is constructed as
discussed and agreed. I understand that your contractor has placed the end-post up
against the gravel, rather than two feet from the gravel spillway as discussed. But, as
long as we can both access the drain box, I think it may be okay. You will likely still
experience water back up onto your property during heavy rain or snow melt. That is your
call. Our pool will remain covered until the spring and for 15-60 minute periods for
monitoring/cleaning. Our final load of patio stone will be arriving shortly and we will
be done with install as quickly as possible. Once that is done, we can proceed with our
enclosure. Lets just get this all behind us and move on as neighbors. If you have
problems with us in the future, just knock and let us know that you have a concern. We
will do the same.

>>> "Hvans, Brian" <BEvans@pccstructurals.coms> 10/16/2009 2:55 PM >»>
Troy,

I just wanted to let you know that the fence guys will be starting on Tues. I'll need to
move / remove a couple of those grasses over there. Let me know if you have any need for
them.

Thanks
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you-is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.

————— Original Message-----
From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Friday, October 02, 2009 6:01 PM



To: Evans, Brian
Subject: RE: Fence

No problem. We can talk later. Its easier to do things in person because mis-
communications can occur too easily in texts/emails. I think I understand your point of
view. However, I am curious what would be in it for me if I were to pay for everything
(fence, AKS, landscape removal, etc), yet have you construct a fence on the marked
property line? What benefit would my family derive from that? I cant think of any. Also,
maybe the issue lies in your understanding in the amount of land we are talking about.

Its is not thousands. I think it amounts to just over 300 square feet. 14 x 45 divided
by 2 (since its a triangle) is 315, not thousands. If it were thousands, I would clearly
understand your point of view. Moreover, that section of the property floods every
winter; thus, prohibiting/limiting what can and cannot survive over there. Hopefully, vyou
can understand my point of view as well. If not, I would still be happy to work with the
fence guy to help him understand the path of the water, how high it rises, etc. We will
need to ensure that the spillway is not obstructed by any posts, clearance issues, etc.

>>> "Evans, Brian" <BEvans@pccstructurals.com> 10/2/2009 4:41 PM >>>
Troy,

I guess we've had a miscommunication. You and I both agreed on several occasions that the
best thing to do would be to rotate/swivel the property lines for the benefit of both of
us. We came up with what I thought was an agreeable swap but then you had issues with
your bank. I then offered to do the same swap in a formalized dual-lease scenario where
we each lease the others property until the lot lines could be formally adjusted
(presumably in one year when your bank issue would be resolved). You stated that Gina
would not agree to this and to just "put the fence wherever you want". I thought that
your continued offer to pay for that section of the fence was due to the fact that you are
required by city code to enclose your pool.

From a practical standpoint, unless we can come up with an acceptable agreement regarding
the land to the side/front of my property, I can't put the fence anywhere other than on
the existing property line. I think I've been clear on that. While I am willing to
exchange, I'm not willing to give up a few thousand square feet of land for free (or for
$800 worth of fence). I would be essentially fencing myself off from part of my property
and giving up any practical use of it forever.

I know this is not an ideal situation and I think I've been reasonable as we try to work
through it. However, I don't think protecting my property rights or asking for just
compensation to be "silly". It sounds below like you are willing to let us "use, plant,
or level" the land to the side/front of our house. If that's the case, we need to
formalize that agreement in a documented / permanent manner so I can move forward with my
proposed parking pad on the side of the house. Otherwise, we just need to build the fence
on the existing property line and put this issue behind us. I won't plan on parking on
the side of my house which I haven't done for 3 years anyway.

We can discuss further if you wish on Sunday (I'm out fishing tomorrow), but unless we can
reach an agreement my only option is to put the fence on the official property line. I
will plan on covering the cost given your opposition below.

Talk to you later

Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.



————— Original Message-----

From: Troy Bundy [mailto:TSB@hhw.com]
Sent: Friday, October 02, 2009 3:25 PM
To: Evans, Brian

Subject: Re: Fence

Thanks for the info. The fence looks nice. But, I guess my message was that we would cover
that section of the fence of your choice and remove the dead tree for you in exchange for
continued use of the land we cleared, irrigated, planted, drained, and maintained since
2002 per agreement with the Craddocks. But if you would like to put up a fence along the
pink string back there, we would respectfully decline on pitching in on costs. 1Ill not
raise a legal stink about my common law and equity rights of use because we're going to be
neighbors for quite some time, but let's not be silly. My offer still stands. We will pay
for that section of the fence; allow you ingress and egress to your property from our car
port; allow you to use, plant or level the section of property we own in front of your
house; will continue maintaining the drain box we placed in reliance on Bob's agreement
with us; and we'll even remove the dead tree for you. That's the best I can do. In
exchange you agree to let us continue using the property just as we've been doing for the
last 7 years, or lease it from you with the understanding that its yours and we have no
rights of adverse possession. We will cooperate in the transition either way for the sake
of neighborhood harmony. Just let us know which direction you care to take. Troy Troy S.
Bundy sent from his Blackberry ----- Original Message-----

From: "Evansg, Brian" <BEvans@pccstructurals.com>

To: Troy Bundy <TSB@hhw.com>

Sent: 10/2/2009 2:42:04 PM
Subject: Fence

TESY;

Here is the quote for the fence. This is the best quote of the ones we received. As I
mentioned on my voicemail, there is more fencing, gates, etc on here than just what
borders your property and we obviously don't expect you to cover any of that. Item 8
($s867) is the section that borders your property.

They gave us several quotes for different gate / arbor designs. We will be putting gates
on both sides of our house to keep the dogs in the backyard and will probably do some sort
of decorative trellis on each. We have spent some time driving around and taking pictures
of gates / arbors that we liked and I have attached a couple of pictures of what we are
thinking for our gates. You could have Austins quote you a wood gate or you can obviously
to stick with the iron gate you were originally thinking. Austin's would probably cut you
a deal if you have the gate built at the same time as the rest of the fencing.

We can discuss timing but they are about 2 weeks out on their installation schedule so
maybe sometime during the week of Oct 19. 1In the meantime, I will be working to clear a
path for the fence, cut down the dead tree (and the scraggly one next to it), etc. I will
also need to find that property monument. I found it before so it must be there
somewhere. Maybe it got buried or disturbed with all of the equipment you had back there
or maybe I just need new batteries in the metal detector. Worst case we'll just have to
have AKS come out and find / replace it. Anyway, let me know if you need more time than
that to complete your project back there.

In your text message, you were asking about the location of the fence relative to the
drain box. I'll have to take a look back there and see what you are talking about. If
you know where your irrigation / drain lines run we need to make sure Austin's knows about
them so they can try to avoid them while digging post holes.

Talk to you later.
Brian

Brian P. Evans
SSBO Controller
(503) 652-4631

Please do not read this message if you are not the intended recipient Notice of
4



Proprietary Rights. This document contains confidential technical and commercial data
including trade secrets proprietary to PCC Structurals, Inc. Disclosure of this data to
you is expressly confidential upon your assent that its use is limited to use within your
company only. Any other use is strictly prohibited without prior written consent of PCC
Structurals, Inc.
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 12:23 PM

To: Spir, Peter; Robinson, Michael C. (Perkins Coie)
Cc: Sonnen, John

Subject: Part of submittal to City Council

Dear Mr. Spir:

Please include this as part of our submittal to City Council. Visible in the photo is the dead reed canary grass on
the PGE lot, which is reflected in your 2008 aerial. This refutes the argument that we “dumped fill” in 2008.

Also visible is the tree that was uprooting and falling over our fountain, which necessitated my call to PGE in the
first place. The tree ultimately fell over, as did others, as it is in the cottonwood tree’s nature to absorb too
much water, lean, and topple over during storms or excessively wet winters. They all had heart rot, which is still
present in the remaining trees. The PGE email referred to this tree as a “branch,” probably because it was
connected to a clump, but it did uproot as a tree does. This dead grass is also visible on portions of the adjoining
lots. It is not fill.

Thank you,

Troy S. Bundy

7/26/2010
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 10:56 AM

To: Spir, Peter

Cc: Robinson, Michael C. (Perkins Coie)

Subject: Bundy/Evans Easement for the benefit of Bundy Property

Dear Mr. Spir:

Please include this document as only a part of our submission to City Council. This easement is relevant in
confirming the private easement we possess on the Evans’ property in dispute of the insinuation that we
trespassed on the Evans property to install landscaping or a drain. The easement was entered into between
myself and the Craddocks in 2003 at the time of purchase of our home. Mr. Evans refused to acknowledge the
easement because it was purportedly not disclosed to him prior to the purchase of his home from the Craddocks
in 2007. In attempting to “keep the peace,” we elected not to sue for enforcement in Circuit Court and to
simply comply with their demand that we remove our landscaping from that area so they could build their
fence.

Thank you,

Troy Bundy

7/26/2010
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EXHIBT B
FASEMENT MAP .
A PRVATE FASEMENT, ZOR THE BENEFIT QF PARCEL 1 PARTITION PLAT NO. 2001-120, LOCATED
ON DOCUMENT NO. 2001084045 (TRACT 2 PER SURVEY NO. 28248, RECORDED WITH THE
CLACKAMAS GOUNTY SURVEYOR'S OFFICE) IN TRACT 18, WILLAMETTE AND TUALATIN
TRACTS PLAT NO. 183 IN THE NE 1/4 OF SECTION 2, TOWNSHIP 38,
RANGE 15, WILLAMETTE MERIDIAN, CITY OF WEST LINN,
CLACKAMAS CQUNTY, OREGON.

MOST NORTHWESTERLY

CORNER CF LOT B, TRACT
18, WILLAMETTE aND
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PLAT NO. 183
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t
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TRACT 2 PER SURVEY
NO. 28248
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@ = 5/8" IRON ROD WITH
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SURVEYING FORESTRY
TELEPHONE (503) p25-2799

FAX (503) 825-3969

E-MAIL: aks@aks-enm.com

ENGINEERING DLANNING

13810 8'W, Galbreath Dr., Snite 100
Sherweod, OR 97140

ENGINEERING & FORESIRY

EXTHIBIT A
EASEMENT DESCRIPTION

A Private Hasement, for the benefit of Parcel 2 Partition Plat No, 2001- 120, Iocatad on Parcel 1
Partition Plat No. 2001-120 in Tract 18, Willamette and Tualatin Tracts in the NG ¥ of Section 2,
Township 3 South, Range 1 Bast, Willameite Meridian, City of West Lirn, Clackamas County,
Cregon. The Private Easement is more particulerly deseribed as follows:

Beginning at a 5/8” fron rod with a yellow plastic cap marked “AKS ENGR.”, said point being the
most norihwesterly corner of Lot B, Tract 18, Wil lame’cte and Tualatin Tructs, located at the
intersection of the southerly right-of-way line of 4™ Avenue and the egsterly right-of-way line of ¢
Street; thenoe along the casterly dght-of-way line of 9% Street, §22°23°55E 143.22 feet to 2 5/8" fron
rod with a yellow plastic cap marked “AKS ENGR.”, said point being on the southerly PGE right-of-
way ling; thence along the southerly PGE right-of-way line, N45°23°43"E 315,39 feet to the TRUE
POINT OF BEGINNING; thence continuing along the southsrly PGE right- -of-way line, N45°23°437E

22.00 feel to 2 5/8” jron rod with a yellow plastic cap marked “AKS ENGR.” located af the northeast
corner of Parcel 1 Partition Plat No. 2001-120; thence a! ong the eastern line of Parcel 1, §22 °23°55°EF
87.97 feet to a point; thence leaving ‘he eastern line of Parcel 1, N36%44°35”W 82.92 fuct to the TRUE
POINT OF REGINNING.

The deseribed casement above contains 856 square fest, more or less.

The basis of bearings for this description is per Survey Number 29249, recorded with the Clackamas
County Swurveyor®s Office.

+5
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Spir, Peter

From: Robinson, Michael C. (Perkins Coie) [MRobinson @ perkinscoie.com]
Sent:  Monday, July 26, 2010 10:14 AM

To: Spir, Peter; Sonnen, John; tsb@hhw.com; ginabundy @ comcast.net; Robinson, Michael C. (Perkins
Coie)

Subject: Fw:

Good morning, Peter and John. These are photos from Mr. and Mrs. Bundy. This is part of our initial submittal. Would you
Please place them in the official Planning Department file and before the City Council prior to deliberation?

From: Troy S. Bundy <TSB @hhw.com>
To: Robinson, Michael C. (Perkins Coie)
Sent: Mon Jul 26 09:34:58 2010

Subject: FW:

T <<yard plCS doc>> hese photos are great and show what is really on the conservation easement. I measured it out and it
only comprises 982 square feet.

From: Gina Bundy [mailto:ginabundy @comcast.net]
Sent: Sunday, July 25, 2010 10:00 PM

To: Troy S. Bundy

Subject:

Yard pictures you asked for.

IRS CIRCULAR 230 DISCLOSURE: To
indicated othen y federal t'—lx af Mf
be used, and cannot i

Ravenue Cade or {

epartment and IRS

5, we inform you that, unless expressly

on {including any att s not intended or written by Perkins Coie LLP
avoiding penalties that may be imposed on the taxpayer under the internal

wor party any transaction or matter addressed herein {or any attachments).

NOTICE: This communication may contai
reply emaill and immediately delete the mes

ieged or other ¢ tential information. i you have recelved it in error, ploase advise the sondar by
and any attachments without copying rdtqc osing the contents. Thank you.

7/26/2010
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent:  Monday, July 26, 2010 12:49 PM

To: Spir, Peter; Robinson, Michael C. (Perkins Coie)
Subject: FW: prepurchase home pic

Dear Mr. Spir:

Attached are pre-purchase photos of our home showing landscaping as it existed. As you can see, it extended
up to its current location. Please include these as part of our submission to City Council. Thank you.

Troy Bundy

7/26/2010
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Spir, Peter

From: Troy S. Bundy [TSB@hhw.com]

Sent: Monday, July 26, 2010 2:21 PM

To: Spir, Peter; Sonnen, John

Cc: Robinson, Michael C. (Perkins Coie); ginabundy @ comcast.net
Subject: FW: Scanned document from sharescanop @hhw.com

Mr. Spir:

Attached is part of our submission to City Council explaining some of the earlier exhibits. Please include this as
part of the official record to go before City Council prior to deliberations. Thank you.

Troy Bundy

7/26/2010



PART OF APPLICANTS' SUPPLEMENTAL SUBMISSION AND REBUTTAL

Dear City Council:

First, the City Council voiced some concern about creating precedent in granting our

permit. Precedent is a legal term of art that exists when a given situation and set of facts

is capable of being repeated. The fact is, this situation is not capable of repetition. In

order for this to occur, the following facts must be demonstrated:

>
>

A home must be completely engulfed by a wetland and city ordinance.

The home must have been built in reliance upon a wetland delineation that was
never accepted by the DSL or the USACE. The Assistant City Planner in charge
must have failed to verify or coordinate efforts with the building of said home
with appropriate state and federal agencies or required proof from the builder of
same, and a home was built where none should have been allowed in the first
place.

A pool permit must be sought by an owner, the City Permit Coordinator must
review applicants' submissions, modify them, and direct the applicants to
persuade the Mayor to seek non-enforcement.

The City Mayor must respond to the applicant's inquiry, visit their home, and
grant reprieve from the ordinance while instructing the applicant to build the pool,
notifying them that she will deal with questions anyone should have. The
Planning Department is not to be further involved. In reliancc on those
assurances, the contractor and applicant must proceed with pool construction.
After then applying for a hardship at the request of the City Permit Coordinator,
the Assistant City Planner must deny a hardship application based in large part on
a misunderstanding of the true facts.

The applicant must be given authority by the DSL and the USACE to install the
pool, enter into a consent agreement for restoration, civil penalty and wetland

credits to go towards a restorable picce of property.

These facts are incapable of setting precedent.




That said, what follows is a point by point discussion and rebuttal to allegations made by
Assistant City Planner Peter Spir, together with direct evidence refuting certain

statements made by him throughout the process and before this Council:

» Because Mr. Spir orally "corrected” the record about the following statements, not
much more need be said. However, what is rclevant is that he misrepresented

statements made by the Federal Government and its agents, to wit:

¢ Mr. Spir represented to the City Manager that the US Army Corps of
Engineers would be pursuing enforcement against the Bundys. As he
admitted at the hearing, this was false, and he had been previously
provided with the USACE's position statement prior to making this
false statement.

¢ Mr. Spir represented that the US Army Corps of Engineers had
determined CDC 32 had been violated. As he admitted, this was false.

¢ Mr. Spir represented that the US Army Corps of Engineers had
determined there was a "substantial impact" to the wetland by the pool
improvements. This was false, as the only trained biologists who
examined the site determined the pool and patio caused no substantial
impact and the wetland was still functional. The wetland biologists
also determined that the alleged native vegetation that was removed
from the PGE side was a noxious weed called Reed Canary Grass.
The presence of this species of plant on other portions of the property
made the value of the resource as a functioning, healthy wetland low.
Additionally, because of its presence, the likelihood of wetland

survival was unlikely.

» Mr. Spir accused us of digging a trench in the rear of our property. As he

admitted in the hearing, this was also false.



> Mr. Spir insists that the aerial photo from 2008 depicts "dumping" or "fill." As
the attached photo from that time frame proves, the area referenced depicts dead
reed canary grass, not fill. It is noteworthy that this same brownish area is seen on
the adjoining properties as well, in their front yards. When Reed Canary Grass
dies, it turns yellowish brown, as depicted in all photos, including Mr. Spir's.

> Mr. Spir claims we had no authority from PGE to remove the debris from their
property. In support of that statement he provided half of a quote from a PGE
email which concludes that they have no record of giving that authority.
However, on November 9, 2009, my letter on p 90 of the City Planner's Final

Decision states as follows:

» "We called PGE one day about the land after a tall, water-soaked willow tree
crashed over onto our property and damaged our water feature during a recent ice
storm. The PGE landscape manager called us back and told us we could remove
the tree from our back yard, if we wished, but it would take him about 2 weeks to
get a crew out there. I gathered that he missed my point (ie I thought PGE should
pay), but asked him if they would clear out all the debris back there. He again
declined, mentioning that, as long as it did not interfere with the power cables or
my property, they would look at it, but I shouldn't hold my breath. He had no
objection to us clearing the area, as long as we did not remove any of the trees."
..... In response to Mr. Spir's solicited inquiry, PGE responded as follows: "Our
records show, that in the spring of 2008 PGE did receive a call Mr. Troy Bundy
regarding a tree limb that had fallen onto his property. PGE personnel went out
and examined the tree in question and determined the tree was on PGE property
and it appeared to be in danger of uprooting and falling across a drainage ditch in
Mr. Bundy’s backyard. PGE contacted one of its landscape contractors to remove
the tree limb from the Bundy property and prune the tree so it would not interfere

with the drainage ditch. Our records indicate that the contractor work was



completed on May 29, 2008.” This section of the email above was omitted by
Mr. Spir in addressing City Council and the City Manager.

Mr. Spir claims we "installed bridges" on the wetland. Attached you will see that
this was a mischaracterization on Mr. Spir's Part. This was personally
demonstrated to Mr. Spir when he was on site. The bridges are not installed into
anything and help keep our children out of the mud when they go out to play.

They are movable pieces of furniture, not structures.

Attached are also John Nomie's email exchanges referenced in Gina Bundy's
affidavit substantiating the scope of those inter<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>