BEFORE THE WEST LINN CITY COUNCIL
AP-10-01

Findings and Conclusions

IN THE MATTER OF AN APPEAL OF THE PLANNING DIRECTOR’S DECISION TO DENY THE
WATER RESOURCE AREA PERMIT (WAP-09-03) UNDER THE PROVISIONS OF WEST LINN
COMMUNITY DEVELOPMENT CODE CHAPTER 32 SUBMITTED BY MR. AND MRS.
BUNDY OF 1215 NINTH STREET. THE REQUESTED PERMIT WAS TO ALLOW A POOL,
PATIO AND LANDSCAPING IN A WATER RESOURCE AREA AFTER CONSTRUCTION HAD
BEEN COMPLETED

PROCEDURAL POSTURE

On the 31st day of October, 2009, Troy and Gina Bundy applied for a Water
Resource Area (WRA) Protection Permit application (file number WAP-09-03) to legalize
structures, landscaping and other development in a water resource area, transition area
and setback, the riparian corridor and an open space easement, located at 1215 Ninth
Street in West Linn, Oregon. The specific structures, landscaping and other
development consisted of a swimming pool, a patio area around the pool, grading of the
rear yard, removal of native vegetation, filling and grading of wetlands and transition
area, modification of an existing drainageway by deepening it then lining it with rock,
installation of (non-native) rolled grass sod, bark mulch and non-native trees and plants,
construction of a brick wall on the south side, or at the front, of the house in the open
space conservation easement area, and installation of two footbridges across the
drainageway from the Appellants’ property to the property to the north. The
application was for an after-the-fact permit, meaning that the work had already been
done without prior approval. No application was submitted for modification of
conditions of approval applicable to the property due to previous land use decisions.

The Planning Director denied the application on the 19th day of February, 2010.
On the 5th day of March, 2010, the Bundys appealed the decision of the Planning
Director pursuant to CDC 99.240A. On July 19, 2010, the West Linn City Council held a
public hearing to hear the appeal of the Planning Director’s denial of the Water
Resource Area (WRA) Protection Permit application (file number WAP-09-03) pursuant
to the hearing requirements of Community Development Code Chapter 99.

The hearing began with a staff report by Peter Spir, Associate Planner. Attorney
Michael Robinson represented the appellants. Testimony was heard from Mr. and Mrs.
Bundy. Additional public testimony was heard. City Council closed the hearing. At the
request of the appellants, the Record was left open as follows:



Until July 26, 2010 at 5:00 PM for all parties to submit agreement and evidence;
Until August 2, 2010 at 5:00 PM for all parties to rebut first open Record period
submittals with argument and evidence; and

Until August 10, 2010 at 5:00 PM for Applicants to submit final written argument
only.

RECORD ISSUES

On September 13, 2010, the City Council met in public session to deliberate.
Prior to deliberations, attorney Steve Pfeifer, representing the appellants, challenged
four elements of the official Record. The objections and the decision of Council
regarding that objection (in italics after the objection) are set forth below:

a. Some of the pages of the Record received by the appellant and their
attorney were out of order. Appellants objected to the Record due to
their assertions that City Council may not have a clear understanding of
the Record. After reviewing the copies of the Record to be used by City
Council members, the appellants’ attorney agreed that they were
correctly paginated and the challenge was withdrawn.

b. Areport entitled “The Science and Effectiveness of Wetland Management
Tools” and the contents of West Linn Planning Department File No. MISC
00-10; LLA 00-10 were submitted into the Record by staff prior to 5:00
PM on August 2, 2010. Appellants objected to the inclusion of the report
and the file contents on the basis that they constitute evidence and not
argument, claiming that only argument should have been accepted into
the Record from City staff after 5:00 p.m. on July 26" City Council found
that the schedule proffered verbally by Appellants and adopted by Council
left the Record open for staff submittal of argument and evidence until
5:00 p.m. on August 2, 2010. Appellants set forth a different deadline for
submission of arguments and evidence in the letter from Michael
Robinson dated July 26, 2010, in which he stated that the deadline was
August 3, 2010 at 5:00 p.m. Council adopted the verbal schedule. Since
Appellants specified the schedule, they waived objection based on lack of
ability to rebut new evidence entered into the Record by City staff before
the deadline. Moreover, since Council did not rely on this report for its
findings in this matter, no prejudice will accrue to Appellants. Finally, in
order to assure that Appellants suffer no prejudice, the Council will
include in the Record Appellants’ August 9, 2010 submission which has
been offered as rebuttal to staff submissions.

c. The document at page 252 of the City Council Record dated July 26, 2010,
from Michael Robinson of Perkins Coie stating “This is part of the Bundy’s



initial submittal” was objected to on the basis that Appellants questioned
the origin of the document. Appellants also objected to an unspecified
number of pages following page 252 for the same reason. City Council
found that the apparent origin of the document was the Appellants but,
hearing no objection to the exclusion of page 252 from any other party,
Council voted to withdraw that page from the Record as requested.
However, Council did not remove further pages from the Record as the
objection was not specific enough to determine what should or should not
be withdrawn from the Record.

d. Four photographs offered by Appellants were present in the Record at
pages 114 and 115 but captions for the photographs were not legible.
Appellants argued that the captions had been part of the submittal and
that they should be included in the Record. City Council voted to include
legible captions with the photographs.

Council deliberated on the appeal and decided to uphold the Planning Director’s
decision to deny the Water Resource Area (WRA) Protection Permit application. In
doing so, the Council makes the following

‘COUNCIL FINDINGS

This is an appeal of a decision by the Planning Director to deny an application for
a Water Resource Area (WRA) Protection Permit to allow structures, landscaping and
other development in a water resource area, transition area and setback, the riparian
corridor and an open space easement, located at 1215 Ninth Street in West Linn,
Oregon. The criteria applicable to this permit are found in West Linn Community
Development Code (CDC) in Chapter 32 and are set forth below:

1. Chapter 32 Applicability

CDC 32.020. CDC 32.020 provides as follows:
“32.020 APPLICABILITY

A. This section applies to properties upon which a natural drainageway, wetland,
riparian corridor, and/or associated transition and setback area, is located. For
example, the subject property may be defined as one property that contains a
wetland or creek plus an adjacent property of different ownership that includes the
transition area or setback area.

B. The provisions of this chapter apply to all zones and uses within the City limits. No
person, unless excepted by Section 32.020(C) or (D), may clear, fill, build in, or alter



existing water resource areas without having obtained a permit from the decision-
making authority.

C. The provisions of this chapter shall apply to development proposals that have
water resource areas within their project boundary. Therefore, the actual wetland,
creek, open channel, or stream does not have to be on the subject property under
review. This chapter shall not apply to designated enclosed storm drains that appear
in the most recently adopted West Linn Surface Water Management Plan, unless the
enclosed storm drain is opened as a result of the proposed development. The
provisions shall also not apply to small man-made open roadside drainage swales in
residential areas, even if such roadside swales are identified as open channels by the
most recently adopted West Linn Surface Water Management Plan. The provisions of
this chapter also do not apply to drainage ditches and open channel improvements
created in the interior of individual residential lots that are not identified on the
Surface Water Management Plan Map.

Appellants concede that CDC Chapter 32 applies to the application. See, Letter
to Mayor Kovash and Members of Council from Michael Robinson, dated July 26, 2010,
at last paragraph of page 2, top of page 3.

In addition, the Council finds that the requirements of CDC 32.020(A) are
satisfied, thus making Chapter 32 applicable to the subject property. Under that
section, the presence on the property of transition areas associated with wetlands or
drainageways is sufficient to make the chapter applicable. We have been presented
with conflicting claims regarding the exact location of drainageways in relation to the
boundary of the subject property, but we conclude that those differences are not so
extreme that they would undermine the conclusion that, at a minimum, the transition
area is located in the backyard of the property. The transition areais 50 feet in width
(CDC 32.050(E) ) and therefore would extend onto the Bundy property whether or not
the drainageway pictured in the July 19, 2010 staff report Powerpoint presentation to
Council, (pages 16 and 21) is on the Bundy property or a few feet onto the PGE
property.

Council further finds that, consistent with CDC 32.020(C), neither the wetland
nor the drainageway must be located on the subject property for the provisions of
32.050 to apply to development of the subject property. The associated transition areas
for the drainageway affects the subject property and are also protected water resource
areas. A “water resource area” is defined in CDC 02.030 as “[a]ny area that consists of a
wetland identified in the West Linn Local Wetlands Inventory and the required
transition and setback area around the wetland pursuant to CDC Chapter 32, or any
major or minor open channel drainageway identified by the most recently adopted
West Linn Surface Water Management Plan (see page CC-8 of the Record) and the
required transition and setback area around the major or minor open channel pursuant
to CDC Chapter 32, except for small man-made open roadside drainage swales in




residential areas, or any riparian corridor (not including lands adjacent to the Willamette
or Tualatin Rivers) and the required transition and setback area for the riparian corridor
pursuant to CDC Chapter 32.” (Emphasis added.) The Council therefore finds that
Chapter 32 applies to transition areas.

2. Chapter 32 Requirements

CDC 32.050. CDC 32.050 states that ‘[N]o application for development on property
containing a water resource area shall be approved unless the decision-making
authority finds that the following standards [A through P] have been satisfied, or can
be satisfied by conditions of approval.

A. Proposed development submittals shall identify all water resource areas
on the project site. The most currently adopted Surface Water Management Plan shall
be used as the basis for determining existence of drainageways. The exact location of
drainageways identified in the Surface Water Management Plan, and drainageway
classification (e.g., open channel vs. enclosed storm drains), may have to be verified in
the field by the City Engineer. The Local Wetlands Inventory shall be used as the basis
for determining existence of wetlands. The exact location of wetlands identified in the
Local Wetlands Inventory on the subject property shall be verified in a wetlands
delineation analysis prepared for the applicant by a certified wetlands specialist. The
Riparian Corridor inventory shall be used as the basis for determining existence of
riparian corridors.

As a starting point for an application, this code section requires locating certain
water resource areas. This includes natural drainageways, wetlands and riparian
corridors.

Drainageways:

The location of the drainageway is depicted in photographs from pages 16 and
21 of the June 19, 2010 staff Powerpoint presentation. From that evidence, we can see
the location of the drainageway in relation to the improvements and the existing house.
The drainageway is located on or near the Bundy/PGE property line. The location is
sufficiently identified that the starting point for measurement of the transition area can
be seen on the photograph. Because we do not interpret the criteria to require a
surveyed location of the drainageway, the photographic and other evidence in the
Record is sufficient to meet the code requirement.

Wetlands:
The City’s Local Wetland Inventory is the starting point for locating wetlands.

“The exact location of the wetlands identified in the Local Wetlands Inventory on the
subject property shall be verified in a wetlands delineation analysis prepared for the



applicant by a certified wetlands specialist.” CDC 32.050(A). Our interpretation of the
code language is that the “wetlands delineation analysis” must include a map locating
the wetlands and a description of the methodology employed to establish the wetlands
boundary.

The applicant has not satisfied this requirement. Jason Clinch, a wetlands
consultant for Terra Science, submitted two reports dated June 7, 2010 and July 23,
2010, on behalf of the applicant. See pages 212 and 231 of the Record. These reports
do not constitute a wetlands delineation analysis as required by the criteria. They do
not identify the location of the wetland boundary with any reasonable level of
specificity and do not contain maps of the wetland. The June 7, 2010, report makes
clear at page 2 that Terra Science has not conducted a wetlands delineation.

The evidence submitted by the applicant does not satisfy the requirement of this
code section.

The lack of a wetland delineation has sparked conflicting claims regarding the
wetland boundary. Appellants claim it is confined to the adjoining PGE property while
City staff point to evidence that it is partially located on the subject property. Having
determined that: 1) the drainageway is sufficiently located to allow determination of
the location of the transition area; and 2) the failure to submit a wetland delineation
prevents applicant from satisfying mandatory submittal requirements, it is not
necessary that we resolve the conflicting claims regarding wetland location.

B. Proposed developments shall be so designed as to maintain the existing natural
drainageways and utilize them as the primary method of stormwater conveyance
through the project site unless the most recently adopted West Linn Surface Water
Management Plan calls for alternate configurations (culverts, piping, etc.). Proposed
development shall, particularly in the case of subdivisions, facilitate reasonable access
to the drainageway for maintenance purposes.

Council finds that this criterion has not been satisfied. The development was not
designed to maintain the existing natural drainageways. Council interprets this criterion
to require that the drainageway be kept in its natural state. Appellants argue that the
drainageway had been altered prior to their purchase of the subject property.
Appellants admit, however, that they have further altered the drainageway. Appellants
admit that they employed Mr. Zimmerman to line the channel with river rock. They also
admit that they employed Mr. Rojas to further excavate the drainageway. Instead of
correcting the channelized drainageway on the north property line and restoring it to a
natural state, the Appellants rocked the drainageway then installed a pipe at the
northeast edge of the property to redirect water to the south of their property. The
Appellants also installed bark mulch along the edge of the rocked channel to stop the
growth of native vegetation. By piping the water, Appellants changed the functioning of



the drainageway east of the site. Because the alterations cited above do not maintain
the existing natural drainageways, City Council finds that the criterion is not met.

C. Development shall be conducted in a manner that will minimize adverse impact
on water resource areas. Alternatives which avoid all adverse environmental impacts
associated with the proposed action shall be considered first. For unavoidable adverse
environmental impacts, alternatives that reduce or minimize these impacts shall be
selected. If any portion of the water quality resource area is proposed to be
permanently disturbed, the applicant shall prepare a mitigation plan as specified in
CDC 32.070 designed to restore disturbed areas, either existing prior to development
or disturbed as a result of the development project, to a healthy natural state.

The City Council interprets this criterion to require the Applicant to identify
alternatives and to identify the adverse environmental impacts of each alternative, if
any, and document consideration of the alternatives that avoid all adverse
environmental impacts. Where an alternative is proposed that has adverse
environmental impacts, the applicant must demonstrate that the alternative better
reduces or minimizes impacts than alternatives that are not selected.

Council finds that the application submitted to the Planning Director does not
meet this criteria. There is no evidence in the Record that any alternatives were
considered in light of their environmental impacts. There is evidence in the Record that,
at one time, consideration was given to an alternative which located the pool in the side
yard, outside of the water resource area. See Record, page 176. However, that plan was
abandoned at some point without explanation. There is no evidence that any other
alternatives that would minimize adverse environmental impacts were considered.

City Council finds that the appellant’s pool and patio covers about half of the
rear yard and extends from within five feet of the north property line up to the footprint
of the residence. See Record, pages CC-16 and 17. Alternatives that could have been
evaluated include planting the rear yard with native vegetation or choosing other forms
of recreation that do not require hardscape and loss of WRA resource.

The adverse impacts of the chosen alternative were substantial. Jason Clinch of
Terra Science, on page 1 paragraph 2 of his June 7, 2010 letter states: “Several soil
samples taken near the patio and in the PGE Right-Of-Way indicated varying depths of
fill (2 to 6 inches) over the native soil.” Appellants confirm that fill was placed in the
wetland, see Record, page CC-54 when they state that they cleaned the debris from the
PGE property and turned the sod while they were there. Also, the receipt from
Anderson Pool Works includes a large amount of fill being placed on the property,
apparently as the native sod was being removed to make way for the pool and patio.
See Record, page 226. Other adverse impacts to the wetlands are found in the Record.
Both the Appellants and their neighbors cite a reduction in the water table as evidenced
by the fact that their basements are drier and a reduction in the “puddling” in the



backyard. See Record, pages CC-46, page 33 and page 94. Also, Mr. Clinch said in his
June 7, 2010, letter (page 1, paragraph 4, quoting DSL in the first sentence): “The
damage to the natural resource value is significant and/or the resource is not expected
to naturally self restore within one year’(DSL). . . . this statement is true for the portion of
the property that includes the swimming pool and patio. . . .”, and on page 3, paragraph
1, “In summary, it appears that the wetlands on the properties identified have been
impacted through construction of the swimming pool, patio, landscaping, and
improvement of a drainage ditch.” See Record, page CC-75.

Finally, Council finds evidence of adverse effects on the wetlands in the fact that
the Appellants have, by signing the consent agreement with DSL in 2010, agreed to
mitigate the loss of wetlands and pay a monetary penalty for the damage to wetlands
on the appellant’s property and on the adjacent Portland General Electric property.

The application fails to provide the information required to address this criteria.
It does not include identification of alternatives, or evaluation of environmental
impacts. It presents only one alternative which has been demonstrated to have
substantial environmental impacts and does not explain why that alternative was
selected over others. We disagree with Appellants apparent interpretation of the Code
that the identification of alternatives, identification of impacts and evaluation of
alternatives is not required. The text of the criteria requires more information than was
provided in this application and supplemental submissions.

D. Water resource areas shall be protected from development or encroachment by
dedicating the land title deed to the City for public open space purposes if either: 1) a
finding can be made that the dedication is roughly proportional to the impact of the
development; or, 2) the applicant chooses to dedicate these areas. Otherwise, these
areas shall be preserved through a protective easement. Protective or conservation
easements are not preferred because water resource areas protected by easements
have shown to be harder to manage and, thus, more susceptible to disturbance and
damage. Required 15-foot wide structural setback areas do not require preservation
by easement or dedication.

This subsection sets forth a mechanism to protect water resource areas from
future or additional development or encroachment. Appellants argue that this section is
inapplicable to these facts. The Council disagrees. If Appellants had applied for a
development permit prior to embarking on construction, this section would have been
applied to the application. The fact that the improvements predated the application
does not change that requirement.

The permit which has been applied for would allow structures such as a
swimming pool and impervious surfaces such as a patio to be placed within the area to
be protected. No adequate explanation of why the encroachment is consistent with
this Code provision has been provided. The application proposes no significant



protection of the water resource area. The water resource area is proposed for
continued encroachment without the protection of a conservation easement. In fact,
the Appellant argues that the existing easement should be considered invalid and of no
effect. The failure of the application to provide any of the protections called for in the
code section requires the Council to conclude that this criteria is not met.

Appellants argue that the existing conservation easement was imposed pursuant
to ORS 271 and, since the procedures in Chapter 271 were not followed, the Appellants
were within their rights to ignore the terms of the easement. We disagree. In 2001, an
Open Space Conservation Easement was conveyed to the City of West Linn pursuant to
CDC 30.100(C), not pursuant to ORS Chapter 271. Council finds that the easement is not
an ORS 271 easement but rather an easement required by the Wetland and Riparian
Area Approval Criteria in effect at the time of the lot line adjustment. See pages 383-
388 of the Record. The easement was required in order to provide protection for the
water resource features located on the property and the transition areas associated
with those features and is relevant to this application because the lot line adjustment
and the subsequent development of the house at 1215 9" Street would not have met
the criteria for approval without the easement. See Approval Criteria and Staff Findings,
pp 383-388. The easement prohibits, among other things, any site disturbance, removal
of native vegetation, fill, grading, alteration of natural water courses and development
within the easement boundaries. See Record, pp 105-116. The easement boundary
extends southerly an average 36 feet from the rear property line and may only be
modified by written agreement from the City. No such modification has been granted.

Even if we were persuaded that the existing conservation easement was not
validly enacted, we would not conclude that CDC 32.050(D) is satisfied. This code
section imposes a protection requirement which is independent of the existing
conservation easement. Proof that the existing easement was not violated does nothing
to satisfy Appellant’s burden to show compliance with CDC 32.050(D).

E. The protected water resource area shall include the drainage channel, creek,
wetlands, and the required setback and transition area. The setback and transition
area shall be determined using the following table: [See Appendix A for Table]

At least three slope measurements along the water feature, at no more than 100-foot
increments, shall be made for each property for which development is proposed.
Depending upon the width of the property, the width of the protected corridor will
vary. [See Appendix B for lllustrations].

Appellants argue that only the drainageways and the wetlands are to be
considered when determining the water resource area, ignoring the setback area and
the associated transition areas. This section makes it clear that the protected water
resource area includes the setback area and the associated transition areas.



Council finds that the record is sufficient to demonstrate that the transition area
and setback area cover the property’s backyard. For example, the planting plan
attached the Appellant’s August 9" submittal shows a scaled depiction of the backyard
of the subject property and the PGE property. See Record, pp 577 and 578. Based on
the scale on the drawing, the entire back yard of the subject property, from rear
property line to footprint of the residence, is no more than 50 feet deep. The
approximate location of the wetland restoration area and the drainage ditch water
quality improvements is approximately 50 feet from the footprint of the residence.
Since the transition area itself is 50 feet deep and the structural setback is 15 feet deep,
or 65 feet total, the entire backyard is within the protected resource area. The
improvements proposed for approval would therefore be within the protected resource
area. This conclusion is consistent with the pictures contained in the staff Powerpoint
presentation to Council at the meeting of July 19, 2010. Those pictures show that the
area between the rear property line and the back of the house is overlain by the
transition area. Council therefore finds that the pool, patio, and brick wall are all
located within the required setback area and the associated transition areas from the
edge of the drainage channel, creek, and wetlands.

The Appellants argue that the structural setbacks of the water resource area do
not apply to the swimming pool since it is not a structure. CDC Chapter 2 defines
structure as “Something constructed or built and having a fixed base on, or fixed
connection to, the ground or another structure, and platforms, walks, and driveways
more than 30 inches above grade and not over any basement or story below.” City
Council finds that the in-ground 15 X 30 foot concrete and steel rebar construction
swimming pool has a fixed connection to the ground and is therefore a structure. City
Council drew additional support for this interpretation that the pool is a structure from
the Oregon Residential Specialties Code as adopted by the West Linn Municipal Code.
That code defines a swimming pool as “Any structure intended for swimming or
recreational bathing that contains water over 24 inches (610 mm) deep. This includes
in-ground, aboveground and on-ground swimming pools, hot tubs and spas.” Emphasis
added.

The Council interprets the reference to “30 inches above grade” to modify the
term “driveways.” We do not interpret this code section to exempt from the definition
of structure all patios that are less than 30 inches above grade.

F. Roads, driveways, utilities, or passive use recreation facilities may be built in and
across water resource areas when no other practical alternative exists. Construction
shall minimize impacts. Construction to the minimum dimensional standards for roads
is required. Full mitigation and revegetation is required, with the applicant to submit a
mitigation plan pursuant to CDC Section 32.070 and a revegetation plan pursuant to
CDC Section 32.080. The maximum disturbance width for utility corridors is as follows:

a. For utility facility connections to utility facilities, no greater than 10 feet wide.

10



b. For upgrade of existing utility facilities, no greater than 15 feet wide.

c. Fornew underground utility facilities, no greater than 25 feet wide, and
disturbance of no more than 200 linear feet of Water Quality Resource Area, or 20% of
the total linear feet of Water Quality Resource Area, whichever is greater.

Appellants argue that the swimming pool and the patio are passive use
recreation facilities that may be built in and across water resource areas when no other
practical alternative exists. City Council interprets the passive recreation language was
to accommodate public nature parks and associated footpaths/trails in water resource
areas. Additional support for City Council’s interpretation came from Metro’s
Greenspaces Master Plan (Adopted 1992), Definitions p. 131 & 133, and OAR 141-120-
0080, the DSL’s Wetland Conservation Plan, Wetland Resource Designations and
Analysis of Alternatives. Metro’s Greenspace Master Plan defines passive recreation as
“recreation not requiring developed facilities that can be accommodated without change
to the area or resource (sometimes called low-density recreation).” The fact that
swimming on the subject property would require a developed facility, which could not
be accommodated without a change to the area or resource, takes this activity out of
the definition for “passive recreation.” In addition, OAR 141-120-0080, Uses Allowed in
the Protection Category” defines “passive recreational activities as “activities that
require no structures, such as bird watching, canoeing or nature walks.” This definition
does not include swimming in a backyard swimming pool.

Council also finds that passive recreation activities are allowed in the WRA only
when “no other practical alternative exists.” So even if the Appellant’s pool was
deemed passive recreation, the applicant has not provided a study of all practical and
less obtrusive alternatives to a swimming pool in the WRA. For example, the appellants
should have considered alternatives such as other locations on the property, other pool
dimensions, and other types of recreational activities. There is no evidence that such
consideration of alternatives was undertaken.

This criteria is not met.

G. Prior to construction, the water resource area shall be protected with an
anchored chain link fence (or approved equivalent) at its perimeter and shall remain
undisturbed except as specifically allowed by an approved water resource area
permit. Such fencing shall be maintained until construction is complete. The water
resource area shall be identified with City-approved permanent markers at all
boundary direction changes and at 30- to 50-foot intervals that clearly delineate the
extent of the protected area.

Council finds that this criterion has not been met. There is no evidence in the

Record that the water resource area was protected by an anchored chain link fence.
Nor is there any evidence in the Record to suggest that the area has been identified with
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city-approved permanent markers to delineate the extent of the protected area. If the
application had proposed compliant protection of the water resources area, this
requirement could have been satisfied through a condition.

H. Paved trails, walkways, or bike paths shall be located at least 15 feet from the
edge of a protected water feature except for approved crossings. All trails, walkways,
and bike paths shall be constructed so as to minimize disturbance to existing native
vegetation. All trails, walkways, and bike paths shall be constructed with a permeable
material and utilize Low Impact Development (LID) construction practices.

Council finds this criterion to be inapplicable because there are no paved trails,
walkways or bike paths included in the proposal.

I. Sound engineering principles regarding downstream impacts, soil stabilization,
erosion control, and adequacy of improvements to accommodate the intended
drainage through the drainage basin shall be used. Storm drainage shall not be
diverted from its natural watercourse. Inter-basin transfers of storm drainage shall not
be permitted.

Council finds that there is no evidence in the Record to show that any of the
development relied upon accepted engineering principles regarding downstream
impacts, soil stabilization, erosion control, and adequacy of improvements to
accommodate the intended drainage through the drainage basin or that such principles
were even considered. There is no evidence in the Record to show that any engineer
was employed by Appellants to consider the downstream impacts when Mr.
Zimmerman and Mr. Rojas altered the drainageway by filling it with river rock and the
later excavating the river rock, deepening the channel and filling it with crushed rock.
There is also no evidence that an engineer was consulted when the drain was placed in
the back of the property to siphon water away from the wetland identified by Terra
Science. Storm drainage has been diverted from its natural watercourse and there is no
evidence of appropriate erosion control measures based on CDC Chapter 31
requirements having been established throughout all phases of construction.

J. Appropriate erosion control measures based on CDC Chapter 31 requirements
shall be established throughout all phases of construction.

Council can find no evidence in the Record that erosion control measures based on
CDC Chapter 31 requirements were established during any phase of the construction.
Therefore, Council finds that this criterion is not met.

K. Vegetative improvements to areas within the water resource area may be
required if the site is found to be in an unhealthy or disturbed state, or if portions of
the site within the water resource area are disturbed during the development process.
“Unhealthy or disturbed” includes those sites that have a combination of native trees,
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shrubs, and groundcover on less than 80% of the water resource area and less than
50% tree canopy coverage in the water resource area. “Vegetative improvements” will
be documented by submitting a revegetation plan meeting CDC Section 32.080 criteria
that will result in the water resource area having a combination of native trees,
shrubs, and groundcover on more than 80% of its area, and more than 50% tree
canopy coverage in its area. Where any existing vegetation is proposed to be
permanently removed, or the original land contours disturbed, a mitigation plan
meeting CDC Section 32.070 criteria shall also be submitted. Interim erosion control
measures such as mulching shall be used to avoid erosion on bare areas. Upon
approval of the mitigation plan, the applicant is responsible for implementing the plan
during the next available planting season.

The Council finds that areas within the resource protection area were disturbed
during the development of the swimming pool and related improvements. The
improvements are located within the transition area and required excavation and
substantial construction activity.

The application contains no plan for revegetation and therefore does not comply
with this criteria. While Appellant plans substantial revegetation of the adjoining PGE
property, the disturbed parts of the transition area on the subject property are
unaddressed.

L. Structural Setback area: where a structural setback area is specifically required,
development projects shall keep all foundation walls and footings at least 15 feet
from the edge of the water resource area transition and setback area if this area is
located in the front or rear yard of the lot, and 7 % feet from the edge of the water
resource area transition and setback area if this area is located in the side yard of the
lot. Structural elements may not be built on or cantilever over the setback area. Roof
overhangs of up to three feet are permitted in the setback. Decks are permitted within
the structural setback area.

Council finds that the Appellants’ structures and hardscapes (e.g., pool, patio, brick
wall, etc) all encroach within the 65-foot wide WRA transition and setback as measured
from the drainageway edge. Therefore, Council finds that this criterion is not met.

M. Stormwater Treatment Facilities may only encroach a maximum of 25 feet into
the outside boundary of the water resource area; and the area of encroachment must
be replaced by adding an equal area to the water quality resource area on the subject
property. Facilities that infiltrate storm water onsite, including the associated piping,
may be placed at any point within the water resource area outside of the actual
drainage course so long as the forest canopy and the areas within ten feet of the
driplines of significant trees are not disturbed. Only native vegetation may be planted
in these facilities.
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Council finds this criterion to be inapplicable to this application as there are no
storm water treatment facilities proposed.

N. As part of any proposed land division or Class Il Design Review application, any
covered or piped drainageways identified on the Surface Water Quality Management
Plan Map shall be opened, unless the City Engineer determines that such opening
would negatively impact the affected storm drainage system and the water quality
within that affected storm drainage system in a manner that could not be reasonably
mitigated by the project’s site design. The design of the reopened channel and
associated transition area shall be considered on an individualized basis, based upon
the following factors:

1. The ability of the reopened storm channel to safely carry storm drainage
through the area.

2. Continuity with natural contours on adjacent properties

3. Continuity of vegetation and habitat values on adjacent properties.

4. Erosion control

5. Creation of filters to enhance water quality

6. Provision of water temperature conducive to fish habitat

7. Consideration of habitat and water quality goals of the most recently
adopted West Linn Surface Water Management Plan.

8. Consistency with required site Mitigation Plans, if such plans are needed.

The maximum required setback under any circumstance shall be the setback required
as if the drainageway were already open.

Council finds that the WRA applied for by Appellants is not part of any proposed
land division or Class Il Design Review application. Therefore, this criterion is
inapplicable to this application.

0. The decision-making authority may approve a reduction in applicable front yard
setbacks abutting a public street to a minimum of fifteen feet and a reduction in
applicable side yard setbacks abutting a public street to 7 % feet if the applicant
demonstrates that the reduction is necessary to create a building envelope on an
existing or proposed lot of at least 5,000 square feet.
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Council finds this criterion to be inapplicable to this application because the
building envelope has already been determined and fully developed for the subject
property.

P. Storm Drainage Channels not identified on the Surface Water Management Plan
Map, but identified through the development review process, shall be subject to the
same setbacks as equivalent mapped storm drainage channels.

Council finds this criterion to be inapplicable to this application. Council finds
that the drainageway located along the northern property line of the subject property is

identified on the Surface Water Management Plan Map. See Record, page CC-8

3. Standards Reduction

CDC 32.090. Appellants argued that Council should consider reducing the
standards of CDC Chapter 32 as they apply to the appellants. CDC 32.090 provides as
follows: “The purpose of CDC Section 32.090 is to ensure that compliance with CDC
Chapter 32 does not cause unreasonable hardship. To avoid such instances, the
requirements of CDC Chapter 32 may be reduced. Reductions are also allowed when
strict application of CDC Chapter 32 would deprive an owner of all economically viable
use of land. The decision making authority may impose such conditions as are deemed
necessary to limit any adverse impacts that may result from granting relief.

“A. Lots located completely inside the water resource area. Development may
occur on lots located completely within the water resource area that are recorded
with the County Assessor’s Office on or before the effective date of this ordinance.
Development shall disturb the minimum necessary area to allow the proposed use or
activity, and in any situation no more than 5,000 square feet of the water resource
area, including access roads and driveways, subject to the erosion and sediment
control standards in CDC Chapter 31, and subject to a finding that the proposed
development does not increase danger to life and property due to flooding and
erosion.”

Council finds that CDC 32.090(A) does not apply to this application because the
subject lot is not completely within the water resource area. The northern and the
southern portions of the property are affected by protected water resources but the
area to the east and the west of the residence are not within the WRA. See Record,
June 14, 2010, staff Powerpoint presentation, pages 7, 18, and 19. In addition, Council
finds that the maximum 5,000 square foot allowance for disturbance to construct a
home has already been exceeded since the appellant’s existing driveways, front
sidewalk and the existing house footprint total 7,175 square feet. The appellants
already exceeded the maximum allowed under these provisions before the pool and
patio were built. Adding the pool and other hardscapes would exceed the allowable
amount by even greater measure.
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“B. Lots located partially inside the water resource area. A reduction to avoid
the loss of all economically viable use of a vacant lot recorded with the County
Assessor’s Office on or before the effective date of this ordinance that is partially
inside the water resource area is permitted. Development on such lots shall not
disturb more than 5,000 square feet of the water resource area, including access roads
and driveways, subject to the erosion and sediment control standards of CDC Chapter
31. Applicants must demonstrate the following:

“1.  Without the proposed reduction, the applicant would be denied economically
viable use of the subject property. To meet this criterion, the applicant must show
that no other application could result in permission for an economically viable use of
the subject property. Evidence to meet this criterion shall include a list of uses allowed
on the subject property.

“2. The proposed intrusion is the minimum necessary to allow economically viable
use of the subject property.

“3. The proposed reduction will comply with CDC Chapter 31, Erosion Control.”

Council finds that this section only applies to vacant lots. The subject property is
not vacant. Even before the development that is at issue in this appeal, the house on
the property had a 7,500 square foot footprint. Council finds that failure to sell a piece
of property does not mean that the owner has been denied economically viable use of
the property. Council finds that a residence the size of the one located on the subject
property is a very viable economic use.

4.  Other Issues Raised

Appellants have argued that they had a valid reason for not obtaining the required
water resource area permits prior to development. This claim is not related to any of
the approval criteria. The Council has not considered the circumstances of the
construction in ruling on this case.

Appellants have argued that various other entities involved with wetlands
permitting, specifically DSL and the USACE, are not pursuing the Appellants for
remediation. Council finds that this argument is irrelevant. While the Appellants have
entered into a consent order with DSL whereby Appellants admit that they have violated
state wetland requirements, this is not a factor in the Councils’ decision making under
the City CDC.

Appellants argue that it would be poor public policy to regulate a property so that
a family cannot do the same thing that any other family in the City could do in their back
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yard. Council finds that this legislative policy argument is not applicable to the issues in
this quasi-judicial proceeding.

The Council has considered whether the application can be made compliant by
the imposition of reasonable conditions and has concluded that it cannot. The conflict
between protection of the transition area and using it as a location for extensive
construction of structures cannot be resolved through conditions.

Based upon these findings the Council denies the appeal and upholds the
decision of the Planning Director.

This decision may be appealed to the Land Use Board of Appeals under the
applicable rules and statutes.

%7@%

OHN KOVASH, MAYOR

09 /'17/ 0

DATE

This decision was mailed on quBOL?_OIO , 2010.
/
Therefore, this decision becomes final at 5:00 p.m., Q 2&7‘@[& 522 , 2010.

Approved as to Form:
= Sy
4

City Attorney

7/5 9 o

Date
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Table 32-1. Required Widths of Setback and Transition Area.

Protected Water
Feature Type (see
CDC Chapter 2
Definitions)

Slope Adjacent to
Protected Water
Feature

Starting Point for
Measurements from
Water Feature

Width of Setback
and Transition Area
on each side of the

water feature

Wetland, Major
Drainageway, Minor
Drainageway

0% - 25%

- Edge of bankful
flow or 2-year storm
level;

Delineated edge
of wetland

50 feet plus
structural sethack.

Wetland, Major
Drainageway, Minor
Drainageway

> 25% to a distinct
top of ravinel

Edge of bankful
flow or 2- year storm
level;

+ Delineated edge
of wetland

Distance from
starting point of
measurement to top
of ravinel (30 foot
minimum), plus an
additional 50-foot
setback, plus

Wetland, Major
Drainageway, Minor
Drainageway

> 25% for more than
30 feet, and no
distinct top of ravine
for at least 150 feet

Edge of bankful
flow or 2-year storm
level;

+ Delineated edge
of wetland

structural setback.

200 feet, plus
structural setback

Riparian Corridor

any

Edge of bankful
flow or 2-year storm
level

100 feet or the
setback required

‘lunder major and

minor drainageway
provisions,
whichever is greater.,
plus structural
setback

Formerly Closed
Drainage Channel
Reopened (see
32.050(N)

n/a

- Edge of bankful
flow or 2~year storm
level

Variable: See CDC
32,050(N)

IWhere the protected water feature is confined by a ravifie or gully, the top of ravine is
the location where the slope breaks at least 15% and the slope beyond the break remains
less than 25% for at [east 50 feet.
‘At least three slope measurements along the water feature, at no more than 100 foot
increments, shall be made for each property for which development is proposed. -
Depending upon the width of the property, the width of the protected corridor will vary.

\
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SLOPE IS UNDER |25 |[%

7 %315 feet

 MINIMUM 100 FOOT SETBACK (PLUS STRUCTURAL
SETRACK) IF DRAINAGEWAY IS ALSO AN IDENTIFIED
RIPARIAN CORRIDOR - :

TRANSITION 1S TO TOP OF SLOPE ,“,—“JE;
(MINIMUM 30 FEET) s |
 TOP OF SLOPE . o,
L . (7 || ADDITIONAL
) GBEEMDRMMAGEWAY/MD ‘ 50 FOOT
2 TRANSTIION
e SETBACK
T FROM TOP OF
BANK, plus
7%15 foot
strucheral
setback -

W 200 Feet, plus 7 %-15 foot
: siructural sethack 4 ‘

C -‘ i
CREEK/ Dmmmgwnfw$
\ v

TRANSITION TRANSITION

= 25% for more than 30 feef, and no distinct top of bank |
for at least 150 feet !
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NOTICE OF FINAL DECISION

Toz All Interested Persons

Date: September 27,2010

Re: AP 10-01

Site: 1215 Ninth Avenue, West Linn, Oregon, (Assessor’s Map No. 31E02AB, TL 8201)

Appeal of Troy and Gina Bundy against the Planning Director’s decision to deny the application
of Troy and Gina Bundy for a water resources area protection permit to construct a swimming
pool, construct a patio area around the pool, grade the rear yard, remove native vegetation, fill
and grade wetlands, modify an existing trench by deepening and lining it with rock, install (non-
native) rolled grass sod, bark mulch and non-native trees and plants, construct a brick wall on
the south side of the house, and install two footbridges across the aforementioned trench on
property located at 1215 9th Street, West Linn, Oregon.

Enclosed is a copy of the Final Order of Council on AP 10-01, denying the appeal of Troy and
Gina Bundy and upholding the Planning Director’s denial of the application for a water
resources area protection permit to construct a swimming pool, construct a patio area around
the pool, grade the rear yard, remove native vegetation, fill and grade wetlands, modify an
existing trench by deepening and lining it with rock, install (non-native) rolled grass sod, bark
mulch and non-native trees and plants, construct a brick wall on the south side of the house,
and install two footbridges across the aforementioned trench on property located at 1215 9th
Street, West Linn, Oregon. If you wish to obtain a copy of the City Council’s Findings on the
matter, please contact Peter Spir, Associate Planner, 22500 Salamo Road, West Linn, OR,
97068, telephone number: (503) 723-2539.

City Council’s decision is the final review process available through the City. You may appeal
this decision to the land use Board of Appeals (LUBA) by filing a Notice of Intent to Appeal with
the Board within 21 days of the date of decision, as specified in the Oregon Revised Statutes
(ORS) 197.830 and LUBA’s rules. Among other things, ORS 197.830 requires that a petitioner at
LUBA must have submitted written testimony during the comment period for this land use
review. The Board’s address is: Public Utility Commission Building, 550 Capitol Street NE, Suite
235, Salem, Oregon 97310-2552. You may call the Land Use Board of Appeals at 1-503-373-
1265 for further information on filing an appeal.

Encl.



ORDER OF THE WEST LINN CITY COUNCIL ON APPEAL OF TROY AND GINA
BUNDY AGAINST THE WEST LINN PLANNING DIRECTOR’S DECISION (WAP 09-03)
TO DENY A WATER RESOURCES AREA PROTECTION PERMIT TO CONSTRUCT A
SWIMMING POOL, CONSTRUCT A PATIO AREA AROUND THE POOL, GRADE THE
REAR YARD, REMOVE NATIVE VEGETATION, FILL AND GRADE WETLANDS,
IMODIFY AN EXISTING TRENCH BY DEEPENING AND LINING IT WITH ROCK,
INSTALL (NON-NATIVE) ROLLED GRASS SOD, BARK MULCH AND NON-NATIVE
TREES AND PLANTS, CONSTRUCT A BRICK WALL ON THE SOUTH SIDE OF THE
HOUSE, AND INSTALL TWO FOOTBRIDGES ACROSS THE AFOREMENTIONED
TRENCH ON PROPERTY LOCATED AT 1215 9TH STREET, WEST LINN, OREGON AP
10-01

This is the Decision and Order on the Appeal of Troy and Gina Bundy against the Planning
Director’s decision to deny the application of Troy and Gina Bundy for a water resources area
protection permit to construct a swimming pool, construct a patio area around the pool, grade
the rear yard, remove native vegetation, fill and grade wetlands, modify an existing trench by
deepening and lining it with rock, install (non-native) rolled grass sod, bark mulch and non-
native trees and plants, construct a brick wall on the south side of the house, and install two
footbridges across the aforementioned trench on property located at 1215 9th Street, West
Linn, Oregon (WAP 09-03).

" Applicants: Troy and Gina Bundy
~ 1215 9™ Street |

West Linn, Oregon 97068-4617
Representative: Michael Robinson

Perkins Coie, LLC

1120 NW Couch, 10th Fir

Portland OR 97209
Site Address: 1215 9 Street, West Linn, Oregon
Site Size: 21,539 square feet
Legal Description Clackamas County Assessor’s Map No. 31E02AB, Tax Lot 8201
Zoning: R-10

Comp Plan Designation Low Density Residential

Approval Criteria Community Development Code (CDC) Chapter 32, Water Resource Area
Protection



Proposal: The Applicants applied for a water resources area protection permit to construct a
swimming pool, construct a patio area around the pool, grade the rear yard, remove native
vegetation, fill and grade wetlands, modify an existing trench by deepening and lining it with
rock, install (non-native) rolled grass sod, bark mulch and non-native trees and plants, construct
a brick wall on the south side of the house, and install two footbridges across the
aforementioned trench on property located at 1215 9th Street, West Linn, Oregon. The
Planning Director denied the application (WAP 09-03) and the Applicants appealed that denial
to City Council (AP 10-01).

On July 19, 2010, the West Linn City Council held public hearing to review the appeal of the
Planning Director’s denial of the Water Resource Area (WRA) Protection Permit application (file
number WAP-09-03) submitted by Troy and Gina Bundy. Mr. and Mrs. Bundy are also the
appellants. The City Council hearings were held pursuant to the hearing requirements of West
Linn Community Development Code (CDC) Chapter 99.

On September 13, 2010, the City Council conducted deliberations. Prior to deliberations,
attorney Steve Pfeifer, representing the appellants, challenged four elements of the official
record. The Council resolved these matters as indicated in its Findings and Conclusions.

Based on the evidence in the record and the adoption of the City Council’s Findings and
Conclusions as the findings in this case number AP 10-01, a copy of which is attached hereto
and by this reference made a part hereof, the West Linn City Council hereby denies the appeal
of Troy and Gina Bundy and upholds the decision of the Planning Director to deny the
application for the water resources area protection permit as discussed above.

DECISION

It is the Decision of the West Linn City Council to:

Deny the appeal of Troy and Gina Bundy and uphold the decision of the Planning Director to
deny the application for a water resources area protection application to construct a
swimming pool, construct a patio area around the pool, grade the rear yard, remove native
vegetation, fill and grade wetlands, modify an existing trench by deepening and lining it
with rock, install (non-native) rolled grass sod, bark mulch and non-native trees and plants,
construct a brick wall on the south side of the house, and install two footbridges across the
aforementioned trench on property located at 1215 9th Street, West Linn, Oregon.

IT 1S SO ORDERED.
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