ﬁ%“ CiTY OF .

s &%

“K'West Linn
Memorandum

Date: November 2, 2012

To: John Kovash, Mayor
Members, West Linn City Council

From: Chris Jordan, City Manager %

Subject: November 5 Work Session

The West Linn City Council is scheduled to meet in a work session on November 5 at 6:00 pm.
The work session will be preceded by an executive session under ORS 192.660(2)(d), Labor
Negotiations. The work session agenda includes:

e Water Rate Recommendation

This discussion is a continuation of the work session that occurred on September 17. The
Utility Advisory Board (UAB) and the Water System Infrastructure Task Force have been
invited to attend and participate in this discussion.

We intend to focus this discussion on the financial analysis prepared by Chief Financial
Officer Richard Seals. This information was presented to the UAB in October and indicates
the need for a rate increase of $3/month for the average home in West Linn to fund the
needed maintenance projects outlined in the Water Master Plan. This increase would result
in revenues of $500,000 annually.

It is the staff’'s recommendation that the group discuss the idea of moving forward with a
ballot measure requesting West Linn voters to approve this rate increase in March 2013.
Furthermore, staff would support a plan that would restrict the use of the funds generated
by this one-time rate increase to capital projects.

Please note also that the City’s Utility Assistance program that provides for a reduction of
50% for ratepayers whose income falls below a certain threshold would remain in effect for
this rate increase.

If it would be helpful for the Council, we expect the UAB to be willing to vote to recommend
the rate increase. At the end of the discussion, staff will be looking for direction from the
Council regarding next steps. If the Council would like to consider placing such a measure
on the March ballot, the Council should direct staff to prepare the necessary resolution and
place this item on the Council’s agenda for December 10.
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e Nuisance Ordinance — Proposed Amendments

In a letter from the Planning Commission (attached to my August 10 memorandum and
attached here) they requested the Council consider imposing the nuisance ordinance on the
use of sport courts in the community. However, the nuisance code is vague on these types
of uses. Staff has developed possible amendments to the nuisance code that are designed
to incorporate the concerns that we have heard, specifically, noise, lights, and objects going
into neighbors’ yards. We have also received the attached petition with approximately 160
signatures requesting that the noise ordinance be amended to allow certain types of noise
until 9:00 pm rather than the current 7:00 pm.

We have had the Police Department review these possible amendments and the police
remain concerned that enforcement of certain aspects of these amendments may be
difficult. Therefore, rather than enforcement, they would still prefer neighborhood issues
be resolved through mediation, rather than enforcement.

We also remain concerned that this issue was raised to us by just two families and we want
to make sure that we don’t overreact and create unintended consequences.

Assistant City Attorney Megan Thornton prepared these amendments and she will be at the
work session to present the amendments and respond to Council questions. If the Council
is comfortable with the proposal, we can place it on the November 19 agenda for further
consideration, or it can be postponed to a later date.

Please let us know if you have any questions.

Attachment



ORDINANCE NO. 1612

AN ORDINANCE RELATING TO NUISANCES, INCLUDING CERTAIN LIGHTING,
PROJECTILES, AND NOISE, ADDING WLMC SECTIONS 5.426 AND 5.427,
AND AMENDING WLMC SECTIONS 5.487 AND 5.260

Annotated to show deletiens and additions to the code sections being modified. Deletions are
bold-lined-threugh and additions are bold underlined.

WHEREAS, Chapter ll, Section 4, of the West Linn City Charter provides:
Powers of the City. The City shall have all powers which the Constitution, statutes and
common law of the United States and of this State now or hereafter expressly or implied
grant or allow the City, as fully as though this Charter specifically enumerated each of
those powers;

WHEREAS, the above referenced grant of power has been broadly interpreted as affording all
legislative powers that home rule constitutional provisions can grant to Oregon Cities, City of
Beaverton v. International Ass’n of Firefighters, Local 1660, Beaverton Shop, 20 Or. App. 293,
531 P 2d 730, 734 (1975);

WHEREAS, there have been complaints that lights, trespassing objects, and noise associated
with recreational activities on adjacent properties are affecting the livability of those in
neighboring residences;

WHEREAS, the City Council finds it is necessary to adopt provisions to place limits on lighting on
adjacent properties that intrudes into dwellings making it difficult to sleep;

WHEREAS, the City Council finds it is necessary to declare that objects thrown onto neighboring
residential properties are a nuisance because those objects can result in damage to landscaping
and property;

WHEREAS, the City Council finds it is necessary to amend the noise ordinance to clarify the
standard used for determining if a noise is unnecessary and to amend the standard quiet hours
to be comparable to those in neighboring jurisdictions; and

NOW, THEREFORE, THE CITY OF WEST LINN ORDAINS AS FOLLOWS:

SECTION 1: New Sections. West Linn Municipal Code Sections 5.426 [Light Trespass) and 5.427
[Trespass by object] are added to read as follows:

5.426 Light trespass.
(1) All outdoor lights that trespass onto lots with a dwelling shall be turned off

between the hours of 10:00 p.m. and 7:00 a.m. For purposes of this section “trespass”
means light that falls beyond the property line of the property it is intended to




illuminate. Trespass can be verified by visibility of the bulb at a height of 6’0 above
ground elevation at the property line. This restriction shall not apply to:
(a) Lights mounted on a structure at its main entry, rear entry, or beside
garage doors;
(b) Lights used for safety or security purposes, as long as any motion-activated
lighting does not remain on for more than 15 minutes;
(c) Any lighting regulated or permitted pursuant to the Community
Development Code;
(d) Temporary holiday lighting.
(2) Light trespass is a Class A violation.

5.427 Trespass by object.
(1) Obijects that trespass into neighboring residential properties and unreasonably

interfere with the use of the adjacent property, or cause damage to any vegetation or
structure on the adjacent property, are declared a nuisance. For purposes of this
section “objects” include sports equipment such as balls, birdies, racquets, and bats,
and all other inanimate objects and projectiles for which motion was initiated by a
person.

(2) Trespass by object is a Class D violation. Before a citation is issued the
complainant and the alleged violator shall engage in mediation. If the alleged violator
refuses mediation, a citation may be issued immediately.

SECTION 2: West Linn Municipal Code Section 5.487 [Sound Levels and Noise] are amended to
read as follows:

5.487 Sound Levels and Noise.

(1) Purpose. The City Council of the City of West Linn finds that low and moderate
ambient noise levels are a significant City amenity. They find further that the level of
noise that exists in a community directly affects the livability of the community and the
health, comfort and welfare of its residents. It is, therefore, the express intent and
purpose of this section to establish noise level standards that protect and improve the
quality of life of West Linn’s residents at work, rest and play and that can be objectively
measured and enforced.

(2) General Prohibition. No person shall make, continue, or assist in making:

(a) Any unreasonably loud, disturbing, or raucous noise;
(b) Any noise that unreasonably annoys, disturbs, injures, or endangers the

comfort, repose, health, safety, or peace of reasonable persons of ordinary
sensitivity, within the jurisdictional limits of the City; or
(c) Any noise which is so harsh, prolonged, unnatural, or unusual in time or
place as to occasion unreasonable discomfort to any persons, or as to
unreasonably interfere with the peace and comfort of neighbors or their
guests, or operators or customers in places of business, or as to detrimentally
or adversely affect such residences or places of business.

(3) The standard for judging loud, disturbing and unnecessary noises shall be

that of an average, reasonable person with ordinary sensibilities after taking

into consideration:

ORD. 1612 Page _ of _



(a) The proximity of the sound to sleeping facilities, whether residential or
commercial;

(b) The land use, nature, and zoning of the area from which the sound
emanates and the area where it is received or perceived;

(c) The time of day or night the sound occurs;

(d) The duration of the sound; and

(e) Whether the sound is recurrent, intermittent, or constant.

(-2-)(_1 Prohlblted NmsesMakmg—Aet-s I-t-shal-l—be—unlawful—fer—a;w—pe;se;n-to-e;eate,

or—unneeessa#y—ne&se—m—t-he—@u-t-y—at—any-m;e-of-day The foIIowmg acts are declared to

be per se violations of this Ordinance. This enumeration does not constitute an
exclusive list. It shall alse be unlawful for any person to commit, create, assist in
creating, permit, continue, or permit the continuance of any of the following:
(a) Radios, televisions, stereos, musical instruments and similar devices. The
use or operation of any device designed for sound production or reproduction,
including, but not limited to, any radio, musical instrument, television set,

stereophonic equipment, or similar device that is plainly audible to any person
other than the player(s) or operator(s) of the device, and those who are

voluntarily listening to the sound, and unreasonably disturbs the peace, guiet,
and comfort of nelgﬂ)ors in residential areas, mcludlng multl-famlly or smgle-

famil dwelllns oUE sund-prod odue

(b) Animals or birds. Netwithstanding-Section-5-260-of this-Code,the-ewning,
pessessing-or-keeping-ofany-animalthat-byfFrequent or continuing noise for a
period of 15 minutes in any hour_emitted by an animal or bird for which a
person is responsible disturbs-the-comfort-andrepese-of-any-perseninthe
vicinity, except for animals provoked by a person trespassing, threatening to
trespass, or unambiguously taunting the animal. A person is responsible for an
animal if the person owns, controls, or otherwise cares for the animal or bird.
(c) Mechanical devices. The use of any mechanical device, fixed or mobile,
operated by compressed air, steam, gasoline, electricity or otherwise, including
the use of domestic power tools for lawn care, landscaping, and gardening, as

well as hobby, craft, and household maintenance, at-any-time-otherthan-during
between the fellewing hours of 10:00 p.m. and 7:00 a.m.;-except-by-special
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ORD. 1612

(d) Construction or repair of building, excavation of streets and highways.
The erection, excavation, demolition, alteration or repair of any building, e¢

structure, street, or highway, at-any-time-otherthan-during between the
following hoursrexcept-by-special-permit-granted-by-the-GCity Manager:

(i) Between-the-hoursof 7:00 p.m.a-m- and 7:00 a.m.p-m- Monday

through Friday;

(i) Betweenthe-hours-0£95:00 p.m.a+w- and 59:00 a.m.p+#~ ON

Saturday, and Sunday and federal the-foellowing holidays.:
In hon-emergency situations, the City Manager may issue a construction noise
permit, upon application, if the City Manager determines that the public health
and safety will not be impaired by the loud and raucous noise, and if the City
Administrator further determines that loss or inconvenience would otherwise
result. The permit shall grant permission in non-emergency cases for a period
of not more than seven days. The permit may be renewed once for a period of
seven days or less.

{H—Between-the-hoursof 7:00-a-m—and-1:00-p+—all-days._Yelling, Shouting,

and Similar Activities. Yelling, shouting, hooting, whistling, singing, or creation
of noise in residential areas or in public places, between the hours of 10:00
p.m. and 7:00 a.m., or at any time or place so as to unreasonably disturb the

guiet, comfort, or repose of reasonable persons of ordinary sensitivities, unless
a special permit is granted by the City Manager. This section is to be applied
only to those situations where the disturbance is not a result of the content of
the communication but due to the volume, duration, location, timing or other
factors not based on content.
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(f) Loudspeakers, Amplifiers, Public Address Systems, and Similar Devices.

The unreasonably loud and raucous use or operation of a loudspeaker,
amplifier, public address system, or other device for producing or reproducing
sound is prohibited without a permit from the City Manager. The City Manager
may grant a special permit to responsible persons or organizations for the
broadcast or amplification of sound as a part of a national, state, or city event,
public festival, or special events of a noncommercial nature. This permit shall

not be required for any public performance, gathering, or parade for which a

permit authorizing the event has been obtained from the City.
{8(g) Emergency signaling devices. Owning, installing or causing to be
installed any fire or anti-theft alarm system that produces an audible alarm on
any building or any motor vehicle, unless such alarm terminates shall
automatically-cease-seunding after 15 minutes_of activation when there is no
emergency. Existing systems shall be altered to conform to this section if the City
or any of its officers receives a written complaint from a person disturbed by a
nonconforming alarm. Nonconforming alarm owners shall have 60 calendar days
to bring such alarm into compliance after receipt of written notification of its
noncompliance.
{g}(h) The use of any compression or dynamic braking device, commonly
referred to as “jake brakes,” for reasons other than to avoid imminent danger to
persons or property, with the exception of vehicles traveling in transit through
the City on |-205.

(i) Vehicle horns, signaling devices, and similar devices. The sounding of

any horn, siren, gong, or signal device on any automobile, motorcycle, or other
vehicles on any street, except as a necessary warning of danger to property or

person eraspermitiedto-beused-byevthodzadomergeneavekicles.
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(i) Causing the squealing of tires by excessive acceleration or speed except
to avoid imminent danger to person or property.
(i) Revving of an engine excessively or in a way unnecessary to the

operation of the vehicle.

¢m}{k) Loading or unloading merchandise, materials, and equipment. Seunds

Unreasonably loud and excessive noise produced by the loadingy or unloading

of any vehicle at a place of business or residence. repening-orotherwise
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3)5) Exemptions forEmergency-Services. Sounds caused by the following are

exempt from this section:
(a) Sounds used for the purpose of alerting persons to the existence of an
emergency or produced by the performance of emergency work, vehicles or

equipment, including police, fire and ambulance
o £ thi tion.
(b) Sounds of regular vehicular traffic upon premises open to the public.
(c) Operations of the Oregon Department of Transportation (ODOT) in

constructing or maintaining any state highway, or operations required by
ODOT to take place outside of the hours allowed in WLMC 5.487(4)(d).

{d) Operations required to take place outside of the hours allowed in WLMC
5.487(4)(d) by any federal or state agency for the construction, excavation
or maintenance of any structure or roadway, whether public or private.

(e) Repairs of utility structures which pose a clear and immediate danger to
life, health, or significant loss of property.

(f) Noise from temporary construction activities that take place between
hours allowed in WLMC 5.487(4)(d), or those construction activities that
are allowed due to a construction noise permit from the City Manager.

(g) Outdoor school and playground activities. Reasonable activities conducted
on public playgrounds and public or private school grounds, which are
conducted in accordance with the manner in which such spaces are
generally used, including but not limited to, school athletic and school
entertainment events.

(h) Other outdoor events. Athletic events, outdoor gatherings, public dances,
shows and sporting events, and other similar outdoor events, provided that
any required permits have been obtained from the appropriate permitting

authority.
{4){6) Penalties. A violation of this section is a Class A Violation nfraction and a public

nuisance.

{6}{7) Special Permits.
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(a) The City Manager may grant a special permit to any person or organization if
findings are made that immediate compliance with any requirement of this section
cannot be achieved because of special circumstances rendering immediate
compliance unreasonable in light of economic or physical factors, encroachment
upon an existing noise source or because of the unavailability of feasible technology
or control methods.

(b) Any such special permit shall be granted only for the minimum time period
found to be necessary under the facts and circumstances. Special-permits-may

(ec) The City Manager may attach conditions of approval to a special permit to
mitigate noise impacts to surrounding properties.

(fd) The decision of the City Manager may be appealed to the City Council within
14 days of the issuance of the decision. The City Council shall conduct a public
hearing on the special permit within 60 days of the filing of the appeal. The City
Manager shall provide notice of the public hearing to all property owners noticed
prior to the original decision, and all other parties who commented on the
application. The City Council may uphold, modify, or reverse the City Manager’s
decision. The City Council’s decision shall be final.

ORD. 1612
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SECTION 3: West Linn Municipal Code Section 5.260 [Violations] is amended to read as follows:

5.260 Violations.

It shall be a violation for a keeper of any dog to:
(1) Permit any such dog to run at large, as defined in Section 5.250, upon any public
street, highway or public place, or upon private property owned by a person or persons
other than the keeper of the dog within the corporate limits of the City.

(2) Permit a dog to chase a vehicle or person.

(3) Permit a dog to scatter garbage.

(4) Permit a dog to damage or destroy property of persons other than the keeper of
the dog.

(5) Permit any dog to make noise in violation of WLMC 5.487(2)(b).cause

beyend-the boundenrafiheleopareprasar,

(6) Keep a dangerous dog. It shall be an affirmative defense that a dog bites, attacks,
or menaces a trespasser on the property of its keeper or anyone wrongfully assaulting
that dog or its keeper.

(7) Toleave a dog unattended for more than 24 consecutive hours without adequate
food, water, shelter, care or supervision. Shelter shall include a structure or other
means of protection from the weather and injury.

(8) Physically mistreat any dog, either by deliberate abuse or neglect to furnish
adequate care, including medical attention.

SECTION 4. Severability. The sections, subsections, paragraphs and clauses of this ordinance
are severable. The invalidity of one section, subsection, paragraph, or clause shall not affect the
validity of the remaining sections, subsections, paragraphs and clauses.

SECTION 5. Savings. Notwithstanding this amendment/repeal, the City ordinances in existence
at the time any criminal or civil enforcement actions were commenced, shall remain valid and
in full force and effect for purposes of all cases filed or commenced during the times said
ordinance(s) or portions thereof were operative. This section simply clarifies the existing
situation that nothing in this Ordinance affects the validity of prosecutions commenced and
continued under the laws in effect at the time the matters were originally filed.

SECTION 6. Codification. Provisions of this Ordinance shall be incorporated in the City Code and
the word “ordinance” may be changed to “code”, “article”, “section”, “chapter” or another
word, and the sections of this Ordinance may be renumbered, or re-lettered, provided however

that any Whereas clauses and boilerplate provisions (i.e. Sections [4-7]) need not be codified
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and the City Recorder or his/her designee is authorized to correct any cross-references and any
typographical errors.

SECTION 7. Effective Date. This ordinance shall take effect on the 30" day after its passage.

The foregoing ordinance was first read by title only in accordance with Chapter Vi,
Section 2(C) of the City Charter on the day of ,2012,
and duly PASSED and ADOPTED this day of , 2012,

JOHN KOVASH, MAYOR

ATTEST:

KATHY MOLLUSKY, CITY RECORDER

APPROVED AS TO FORM:

CITY ATTORNEY
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West Linn
Planning Commission

Dear City Council Members,

You may recall that one of the issues the Planning Commission is addressing this year is lighting
impacts between residences. The issue was one of several raised by two families, the McGills and
Swansons, who live next to patios actively used as sport courts (e.g., for basketball and a batting
cage). These families state that their neighbor's recreational activity creates noise that is
distracting inside the residence while the windows are closed and music is on; resulting in dozens
of balls entering their yards, some of which damage landscaping; and, in one case, includes noisy
late night basketball and other play under intense lighting that illuminates their bedroom. They
assert that this activity significantly diminishes their quality of life, poses safety risks, and impacts
their ability to conduct a home occupation.

Both the McGills and Swansons have petitioned the Planning Commission to expand the scope of
the CDC amendment pertaining to lighting to include the broader range of impacts associated with
sports courts (e.g., noise, safety of neighbors in their yards, damage to property, excessive storm
water runoff). Consequently, the Planning Commission conducted two work sessions to explore the
possible approaches for addressing impact caused by sports courts. We identified several potential
CDC amendments that can address such problems going forward but they will not fully resolve the
issues associated with the legally established recreational uses that are causing the current
problems.

Through CDC amendments that address issues with sport courts such as, noise, lighting, and safety.
We will be able to make sure that situations like this are prevented in the future. They can address
these, and other aspects of sports courts to insure that one person'’s enjoyment is not at the expense
of another. However, CDC amendments will not significantly help either the McGills or the
Swansons, who have endured years of compromised quality of life, or others who may be affected in
the future by previously built sport courts and light poles.

Therefore, we urge the City Council to consider declaring the lighting and noisy recreational activity
that severely diminishes the livability of the McGills’ and Swansons’ homes a nuisance under West
Linn Municipal code Section 5.495:

(3) Inaddition to the nuisances listed in subsections (1) and (2) of this section, all activities or man-
made conditions on a property that have an unreasonable adverse effect on other properties may be
declared a nuisance by the Council and abated as provided in Sections 5.400 to 5.530. A declaration
of a nuisance under this subsection shall be supported by findings relating to the nature of the
nuisance, the effect on other properties, whether permits were necessary and were obtained, and the
effect on the natural environment,

CITY OF TREES, HILLS AND RIVERS ° WESTLINNOREGON.GOV




(4) Inaddition to those nuisances specifically enumerated within Sections 5.400 to 5.530, every
other thing, substance or act which is determined by the Council to be injurious or detrimental to the

public health, safety or welfare of the City is declared to be a nuisance and may be abated as provided
in Sections5.400 to 5.530.

Thank you for your prompt attention to this. On behalf of the West Linn Planning Commission,

Michael Babbitt, Chair
West Linn Planning Commission
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